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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT

November 24, 2015

 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:48 p.m. The Board Secretary read the Legal Notice. The Chairman asked all in attendance to recite the Pledge of Allegiance. The Chairman advised there were 4 regular members and one alternate for a 5-member board. Mr. Brady explained the Zoning Board and Open Public Meetings Act. He introduced the Board Attorney, Stephen Glatt. The meetings are advertised in the Herald News. The Board operates in accordance with the Open Meeting Act of the State of New Jersey. No new applications after 10:30 pm and no new testimony after 11:00 pm, if it is needed there will be a break at approximately 9:00 pm.  The appeals of this Board go directly to the Superior Court of the State of New Jersey.
Roll Call

Present:  
   Daniel Jurkovic, Arthur McQuaid, Michael Gerst, Michael Siesta, and Robert Brady

Also present:   
Denyse Todd, Board Secretary, Stephen Glatt, Board Attorney, William Drew, Board Planner, 

Absent:  
Russell Curving, James Olivo, Frank Curcio, Steven Castronova and Michael Cristaldi, Board Engineer 

MEMORIALIZATIONS

RESOLUTION NO. 12-2015

ROMAN DAVIDOF






BULK VARIANCE ZB09-15-10 





Block 5307; Lot 12

401 Ridge Road; R-1 Zone

Mr. Jurkovic indicated that the resolution should be amended to read the property is located in a heavily wooded area not located in the woods; the property is located in a busy intersection.  

Motion by Daniel Jurkovic to change the wording in the resolution.

Second by Michael Siesta

All in favor to change the wording

None opposed
Motion by Daniel Jurkovic to memorialize Resolution No 12-2015 

Second by Michael Siesta

Roll Call Vote:


Yes:
Daniel Jurkovic, Arthur McQuaid, Michael Siesta, Robert Brady


No:
none

CARRIED APPLICATIONS

LISA KILLI








BULK VARIANCE ZB06-15-05





Block 11101; Lot 29

459 Snake Den Road; R-4 Zone

Ms. Killi indicated that she took the Board advice and is now requesting a carry of her application to the January meeting. Mr. Glatt indicated that it was the Board’s understanding that she retained an attorney and getting new plans. Ms. Killi indicated that this was correct. Mr. Glatt indicated that there was a deadline date through February and would she have any problem carrying it until March and she indicated she would not have a problem with that.  Mr. Glatt confirmed she would not be ready for the December meeting.

Motion by Daniel Jurkovic to carry the application to the January meeting.

Second by Arthur McQuaid

Roll Call Vote:


Yes:
Daniel Jurkovic, Arthur McQuaid, Michael Siesta, Robert Brady


No:
none

Mr. Glatt indicated to the audience that the application was to be carried to January 26, 2016. The applicant will not be required to give any additional notice to the property owners. The Secretary will send the applicant the form for the extension.

CHRISTOPHER BIANCAMANO




Minor Site Plan & Bulk Variance #ZB07-15-07 
             

Block 14602; Lots 10.03

271 Conklin Road; R-4

Bulk variance relief requested for an accessory building, allowed is 1,500 square feet, existing is 2,312.2 square feet and proposed is 8,812.2 square feet for construction of a pole barn. 

Mr. Biancamano indicated that he knew about the meeting and served notice to the property owners but the newspaper did not get it in on time.  Mr. Glatt indicated that technically it could not be heard at this meeting. It has already been published for the December 15, 2016 meeting and there would be no further need for notice to the certified list of property owners.

Motion by Daniel Jurkovic to carry the application

Second by Michael Siesta

Roll Call Vote:


Yes:  Daniel Jurkovic Arthur McQuaid, Michael Siesta, Michael Gerst and Robert Brady


No:   none

Mr. Glatt indicated that the application was carried to the December 16, 2015 meeting and if anyone is interested in the matter be here on that date.
NEW APPLICATIONS

PAMELA SORENSEN





APPEAL APPLICATION #ZB10-15-13




BLOCK 3611; LOT 15 

1934 GREENWOOD LAKE TPKE.
Appeal of a zoning permit that was granted for a deck.

Mr. Richard Clemack represents the LLC which is the owner of the property which the appeal is for. 

Mr. Brady indicated to the applicant that it has come to his attention that she was given waivers for this application. He indicated that nobody not even churches are given waivers of fees and indicated that Mr. Glatt could explain it as an attorney however, he indicated that we may not be able to hear it since the fees were not paid.  

Ms. Sorensen indicated it was not her decision it was the Town Administrator who made that decision. Mr. Brady indicated that that decision could not be made because of State Law.  

Mr. Glatt indicated that apparently we have three issues the first is it came to the Board’s attention and the Board does not have all of the details but the Township Administrator made a determination that the application fees and the escrow fees were to be waived meaning that she did not have to pay an application fee nor an escrow fee. The Board first has to make a determination whether in fact the Administrator had that right and if he did not have that right will the Board wait until the fees are paid. The second issue becomes whether in fact the Board has the jurisdiction to hear this matter because it is his understanding that this appeal of the Zoning Officer’s determination to give a Zoning permit was made on July 31, 2015 and this appeal  was not filed until on or about October 13, 2015 it was received and technically that is the day it was appealed. There is a mandatory statute of limitations that all appeals be filed within 20 days of the determination made by the Zoning Officer.

If in fact the Board decides to hear this matter because they agree the fees can be waived and if in fact the Board determines the statute of limitations was not violated and somehow she is an exception to that rule, the Board would hear it on the merits.  Mr. Glatt was asked to research this issue and unless Ms. Sorensen has something to the contrary, he has been on the Board 27 years. This is the first time there has been an application where fees were waived and escrows. About a year and a half or two years ago we had a church who said they were entitled to a waiver because in the past nobody charged them and if they did not the Board was not aware and they had an attorney and Mr. Glatt ruled they had to pay the fees.  The reason for that ruling they have to follow the Municipal  Land Use Law and our Ordinance. If we do not do that you become an exception to the rule and unless there is a specific hardship that fits within the Municipal Land Use Law or the Township Ordinance, anybody in the public who wants to file an application can say I do not want to pay the application fee and I do not want to pay the attorney’s fees. The irony of it is if there is a waiver of the application fees granted there cannot be a waiver of the escrow fees. The Administration is supposed to ask the Attorneys or the Board Professionals to try to keep the costs low unfortunately because the fees were waived there was more time taken to research the issue then if the fees were paid. The Municipal Land Use Law which is NJS 40:55D-8 Municipal Fees and Exemptions and it says every municipal agency shall adopt and may amend reasonable rules and regulations not inconsistent with this act or with applicable ordinances for the administration that functions, powers and duties and shall furnish a copy thereof to any person upon request and may charge a reasonable fee for a copy, section 4A. Section 4B is fees to be charged, an applicant for review of an application for development by a municipality by an applicant pursuant to section 8 of this act shall be reasonable and shall be established by ordinance. Section C a Municipality may by ordinance exempt according to uniform standards charitable, philanthropic, fraternal and religious non-profit organizations holding a tax exempt status under the Federal Internal Revenue Code and it gives that section.  Those are the only entities that can have an exemption or a waiver.  When reviewing the Township of West Milford Zoning Ordiance under Section 414-7 Waiver of application fees and permits Section A, the application and permit fees set forth herein shall be waived providing the applicant can demonstrate the following: it is a non profit organization evidenced by a 501C3 status from the United States Internal Revenue Service and it receives funding from the Township and the application is for a project that is for the benefit of the residents of West Milford. Section B says escrow fees may not be waived however the professionals should be encouraged to reduce their rates when such application or permit fees are waived.  Mr. Glatt indicated that they cannot be waived, it came from the Administration but there is no resolution from the Town Council, there is nothing that ever came before this Board asking this Board to waive those fees.  We are a different Board then the Council; different from the Planning Board we are a quasi-judicial Board. We are fairly autonomous and unless there is a basis for it we cannot waive the fees.  They would need to meet all three of those criteria and they do not in fact Section 470-28 indicates that even the three criteria are required to pay all escrows and make regular deposits. Mr. Glatt indicated to the Board that whomever granted her that and said it to her was incorrect unfortunately it is not to her benefit but it would not preclude her if there is a basis to pay the fees and the escrows for the future as far as hearing it there is not jurisdiction since the fees were not paid. That is his opinion to the Board.

Second, the Property Owner who is here with an Attorney because they are a Corporation filed a request for a zoning permit with Mr. Lupo, Zoning Officer and it was filed on 7/24/15 and on 7/31/15 he made a determination that it was permitted by ordinance. Under Municipal Land Use Law it says you would have 20 days.  The appeal was not filed until October 13, 2015 therefore she is out of time. He read certain case law.  There is a right of property owners to appeal the decision of the Zoning Officer. The case law that he read was that the Statute of Limitations to appeal the decision of the Zoning Officer had passed and since there is no Statute of Limitations for an Interpretation Application, the applicant filed an application for an Interpretation of the Zoning Ordinance which would indicate the Zoning Officer read the ordinance wrong, ultimately the court ruled that it was an appeal which was not filed within the 20 days.  The 20 day appeal period was designed to insulate the recipient of a building permit or other favorable disposition from the threat of unrestrained future challenges. It was intended to provide a degree of assurance that the recipient could rely on the decision of the Administrative Office.  The appeal period was reduced from 65 days to 20 days back in 1979.  There are other cases cited.  (Will provide if needed).

Mr. Glatt indicated that perhaps she has some explanation or reason that might come within this but the Board does not have jurisdiction to hear the matter because this appeal of Mr. Lupo’s determination is out of time by about a month and a half. The Property Owner has the right to rely upon it. He does not know what stage the development is in but his direction to the Board is that we do not have jurisdiction.  The reason he is addressing both of the issues is because Ms. Sorensen certainly has the right to file an appeal of the decision of this Board 45 days from the date of the memorialization of any resolution that are filed, if the Board follows his advice. On that appeal instead of doing piecework, they can raise the issue of the escrows if she wants as well as the application fee and raise the issue on whether the Zoning Board has jurisdiction. An appeal would go to the Appellate Court, meaning that an Appeal of the Board determination would go to the Law Division in Superior Court.  If a Judge says we are incorrect and that we had to hear it even if there were no application or escrow fees and was incorrect in the 20 day period then it would come back hear and be on the merits of the application.  At this point to hear it on the merits of the application is inappropriate and indicating to the Board that is his determination and he is the legal council.  Mr. Glatt indicated that it was nothing against the residents in the audience, he understands they are concerned, he was on the matter back in the 80’s or 90’s when there was concern with the other lot, and it all came back to him.  That is all he can say about the matter.  Mr. Clemack is here and he knows that he represents the property owner, he does not know if Mr. Clemack has anything to say.  He is directing the Board that on both bases of both there is no jurisdiction to hear it. It does not technically make the requirements to be on the agenda, we were directed before hand that the fees were waived; it was not brought to the Board’s attention as far as the Statute of Limitations issue that could have been on the agenda.  As far as the fees are concerned the application is technically incomplete because the fees were not paid. It is a nice gesture and someone was trying to help someone and waive the fees but once again we as a Board has to look at the Board not as individual or site specific but have to look at it as what do we do for the Township. If we waive it for one what do we do for the rest.

Mr. Glatt indicated that the exception would be something akin to a fraud.  The cases were repeated they are Sutkowski volume 238 NJ Superior Court Decisions 1990. Trenkamp vs Burlington, volume 170 NJ Super 251 decided in 1979. Many of the cases are couched in the terms Interpretation vs Appeal because there is no Statute of Limitations of an Interpretation.

Mr. Siesta indicated that there should be assurances that this will not happen again with regard to fees being waived because there is nobody to send the bill to and Mr. Glatt’s research into the matter was extensive. Mr. Glatt indicated it has not happened in 27 years and hopefully will not happen again.

Mr. McQuaid asked if it could be adjourned until December and then the applicant could have the opportunity to pay the fees. There was another applicant listening to the meeting and he paid his fees. Mr. Glatt indicated that even if fees are paid the Board might not have jurisdiction to hear it. Mr. Glatt indicated that he does not know what stage the building renovation is in if they are finished with it then nothing, if they are in the middle of it does that mean they cannot proceed for another 2 months. He indicated that his opinion is there could be irreparable harm, someone could go to court to get an injunction, we do not have injunctive relief, we would be doing basically what this case says we should not be doing and that is not allowing someone to be secure as a result of timeframe.   If that issue is resolved we have it on for December it gets on in December, otherwise it would be January. Mr. Jurkovic indicated that if they put up the money that it is a given that it is a reason to waive the Statute of Limitations. Mr. Glatt indicated that the application fee was $150.00 and the escrow was $500.00, and he has exceeded that initial escrow just on this. He researched the Municipal Land Use Law, the Zoning Ordinances for this meeting, he read the cases there were conversations relating to these, how much do we absorb, how do you know. What would be the next thing if one party or the other party is successful whether Ms. Sorensen was successful and the decision was reversed and the applicant takes it to Court and they would be taking the Zoning Board to Court because we are the ones making the decision. Who pays Mr. Glatt’s fee when they go to Court, does the Township pay the fee, he indicated he did not know, it is a grey area and he has not had it before.  Mr. Glatt indicated that the appropriate thing would have been was before something was said to Ms. Sorensen about it that the Zoning Board was notified and asked if it was possible and if we could do it, before someone makes our determination. 
Mr. Jurkovic indicated to all present that with regard to the escrow this Board is considered to be self-funded so all of the operations, experts and everything are supposed to be paid from the escrows that people pay in which is why the regulations make us collect the escrows because like the attorney stated the town handles the money and pay the bills out of the escrows but it is not tax payer money.

Ms. Sorensen indicated that she spoke with the Administrator’s Office and thought it was over because she missed the 20 days and then she was invited back in and the Administrator indicated that he encouraged her to file the application so she did the steps and sent the letters. She indicated that she understands what the Board is telling her but she was encouraged to do.  Mr. Jurkovic indicated that the problem is somebody provided her with information that was not really consistent with how the Board has to operate and unfortunately she is stuck but she should not misunderstand that anyone thinks that she did not pay something that should have been paid. They know she was told not to pay it and unfortunately because of the way the Board is guided with the regulations and that was a misstatement by whoever told her that information, it was meant to help but right now it causing an impediment.  The other issue even before she decides if she wants to pay the escrow think about the other issue which Mr. Glatt indicated that the first thing to be discussed would be the 20 days. Another Board indicated that if it is decided that the deadline does not matter then it will set a precedent for all past or future applications.  The criterion that has to be met is very high and that is why Mr. Jurkovic wanted her to take the citations because she or someone on her behalf will need to look at that.
Mr. Glatt indicated that there are case books full of cases because people read things differently. It may behoove her before paying escrows to talk to an attorney, let him look at it not the escrow issue because that can be cured, it’s the appeal statute of limitations, that is the real issue because if it is determined that she is outside the appeal period, they cannot hear the appeal application. Just like any other statute of limitations if it is filed a day late the court says too bad we cannot hear it. Perhaps she could use some assistance and talk to somebody.  
Mr. Glatt indicated that there will need to be a motion for the application and escrow fees were not paid and also and if the fees were paid at this juncture the applicant has not met the jurisdictional issue because the appeal has been filed outside the 20 day period. Mr. Jurkovic asked if it could be dismissed without prejudice.  Mr. Glatt indicated the Board could dismiss it without prejudice because the Board has no jurisdiction. The time spent on it should not have been spent but the research had to be done. Mr. Drew did not prepare a Planner’s report because he was trying to keep the fees down because the Board did not know if they would ever get to the merits of the matter. 
It is not really an application so it cannot be opened to the public. Mr. Glatt indicated it was a tough situation and they are trying to handle it with care. Mr. Glatt indicated if Ms. Sorensen were to decide that she wants to pay the application fee and the escrows as accrued and what may come in the future then she can do it. Then she would come back here and then she could argue if she wants because if it dismissed without prejudice meaning that she has the right to bring it back unless Mr. Clemack makes a good argument that she cannot. Then talk about jurisdiction before the discussion of the merits of what Mr. Lupo did, she can give the reasons to the Board to argue and try to justify why it was outside of the 20 days. Mr. Glatt indicated that the earlier application the lady asked for an adjournment after 2 hearing dates came to the conclusion that she needed an attorney, some matters you do not others you do. Mr. Glatt indicated that there is nothing he knows of in the Municipal Land Use Law or the Township ordinance that requires a party who applies for a Zoning Permit and gets one to notify the property owners as you do for an application before the Board. Mr. Glatt indicated that he may be wrong which is why if the matter was heard under jurisdictional issues that can be brought to attention, she may be astute and find it herself or hire a very good attorney who may be able to convince the Board and the attorney that they are wrong at this point we are not in the right place at this point. Mr. Brady indicated that with an application for Zoning, Plumbing or Building that comes within the code that exists in the Community there is a placard that goes in the window of the facility that is the notification that the work will be done there. If everyone had to be noticed within a 50 foot area when people were doing work at their home. 
Mr. Jurkovic indicated that Mr. Glatt explained that we are a quasi-judicial board which means that we kind of operate like a court and that is why he is being careful about what she is allowed to say. Just like in court there is testimony so they would need to come up so there is a record of it. There are strict guidelines and like a court there are rules in place and the Board is trying to do their job right because when they do not there are appeals and it does not help either side so things are handled as properly as they can. 
Motion by Daniel Jurkovic to dismiss without prejudice which means that the application will be dismissed based on the fact there was a failure to pay the escrow fee and the application fee and without prejudice means it is just being dismissed and it does not preclude her from refiling the application later but be careful about the 20 days because if she returns to the Board that question will be need to be resolved before they look at the merits of what she is talking about. 

Second by Arthur McQuaid
Roll Call Vote:



Yes:  Daniel Jurkovic, Athur McQuaid, Michael Siesta, Michael Gerst, Robert Brady



No:   None
Mr. Glatt indicated that the application is now dismissed without prejudice. Mr. Glatt indicated that the basis of that dismissal is because the application fee and the escrow fees were not paid. The matter is dismissed, Mr. Clemack will need to discuss with his client what she would like to do if the applicant pays escrow and application fees and refiles the appeal. Whether it means wait to hear the matter or look for some kind of relief in court, it is putting a burden on the Zoning Board because of the fact it should have been straight forward and it is not.  They are walking a tightrope trying to be fair to everyone and to be fair to the Board and the Township as a whole. Right now the matter is dismissed without prejudice if it was with prejudice it would mean that they could not come back here again without prejudice she can come back and make a decision. There is a date of December 15th and January 26, 2016.  Mr. Jurkovic indicated the Zoning Board operates unto itself like the Planning Board does and we have narrow jurisdiction that we have control of but we have a lot of control in that narrow area.  Mr. Glatt indicated that he is sure he will get telephone calls and the problem is unfortunately the Zoning Board looks like the bad guys and we are not. 
Mr. Jurkovic indicated that the issue with the 20 days is a huge issue Mr. Glatt indicated it will be a case law issue and could be a factual issue. Mr. Jurkovic indicated that the rules are in place to protect people like if they got a permit to do something and made improvements to your property it is to protect you. Mr. Glatt indicated that the Board is unbiased when it comes to a decision people do not realize that but it is the case. The property owner has an attorney the residents have themselves or themselves and an attorney and the Board is there to hear both sides and calls it as they see it based on the zoning law. Mr. Glatt indicated if either side is not happy with the Board decision they have the right to go to the Law Division, Appellate Division of the Supreme Court that is it. Mr. Clemack indicated that if Ms. Sorensen refiles to please notify Mr. Clemanck and the property owner. Mr. Glatt indicated that Ms. Sorensen will need to re-notice. Mr. Glatt indicated that if Ms. Sorensen refiles someone give Mr. Clemack the courtesy of a phone call or if they do hire an attorney, give one of them his business card and ask the attorney to contact him. So maybe everyone can talk about it and come to a resolution about it.  A Board member indicated that right now there is no application so there is no date nothing to schedule.

Discussion- Mr. Brady indicated that what was left open and he is not disagreeing but the 20 days was left open. Mr. Brady indicated that in his opinion if they want to contest the 20 days, they go through the appeal process with the State of NJ not with the Zoning Board. Mr. Glatt indicated that if they pay the escrow they come back the issue of the appeal period expiring they can give the explanation as to why it was filed late that’s it based on that a determination is made. If the determination is adverse to them they can take it to court if the explanation is valid to them and we can hear it then it is heard on the merits and then the property owner can appeal the jurisdictional issue and the merit issue if they want. So it could possibly be one or two more steps.
Year-end report- 2014- Mr. Siesta indicated that he agrees with the Planner and the same comments about the undersized lots should be added with the changes to the LR zone that were in the report to the Planning Board with another report. Mr. McQuaid wanted to discuss that and it was a small minority who wanted that.  The Zoning Board indicated they do not want a limit put on the height of the accessory structures because it was never there before. Mr. Drew indicated that there was and the Board was not notified because there were no zoning regulations. Someone built an accessory structure 35 feet in height 5 feet off of the property line so the neighbor had a large building 5 feet off of his property in Pinecliff Lake.  Mr. Drew wanted the Board to be aware of the situation and Mr. McQuaid indicated that he was not aware of. 

Mr. McQuaid indicated that perhaps if it could be added with a limit. Mr. Brady indicated that Mr. Drew could further investigate what is currently asked for and review it.

Motion by Michael Siesta  to approve the meeting schedule for 2016.

Second by Arthur McQuaid

All in favor   
Opposed-none
Motion by Michael Siesta to approve Stephen Glatt’s, William Drew’s and Alaimo-Michael Cristaldi’s bills 

Second by Daniel Jurkovic
All in favor to approve 

Motion and second to adjourn the meeting

All in favor to adjourn

Meeting adjourned at 9:09
Adopted: January 26, 2016






Respectfully submitted by,







________________________







Denyse L. Todd, Secretary










Zoning Board of Adjustment

