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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT





May 23, 2017
 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:43 p.m. The Board Secretary read the Legal Notice. The Chairman asked all in attendance to recite the Pledge of Allegiance.  Mr. Conlon and Mr. Castronova were asked to sit at the dais in place of Mr. Curving and Mr. Olivo.  There is a 7 member board Mr. Brady explained the Zoning Board and Open Public Meetings Act. He introduced the Board Attorney, Stephen Glatt. The meetings are advertised in the Herald News. The Board operates in accordance with the Open Meeting Act of the State of New Jersey. No new applications after 10:30 pm and no new testimony after 11:00 pm, if it is needed there will be a break at approximately 9:00 pm.  Under normal circumstances the Board follows a printed agenda. The appeals of this Board go directly to the Superior Court of the State of New Jersey.
Roll Call

Present:  
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, and Robert Brady

Also present:   
Denyse Todd, Board Secretary, Stephen Glatt, Board Attorney, Kenneth Ochab, Board Planner, Michael Cristaldi, Board Engineer
Absent:  
Russell Curving, James Olivo
CARRIED APPLICATIONS
JOSEPH FONTANA








USE VARIANCE ZB04-16-05

    

Block 3401; Lot 21 & 







Block 3406; Lot 23

165 Lakeside Road; R-2 Zone
Mr. Glatt indicated to parties interested in the matter, Mr. McQuaid and Mr. Brady who were not here last month both signed certifications that they both listened to the C.D. of the meeting of April 25, 2017.

Mr. Brady indicated that the last meeting ended with open to the public where Mr. Bryan and anyone else was able to speak. There were questions as to what would happen with the property.  Mr. Brady asked Mr. Moshman to come up and make a presentation or if closing that’s fine. Mr. Glatt indicated the public portion was closed and we did not know if Mr. Sullivan would have other witnesses. 

Mr. Moshman sent  letter to the Board and it was sent to his professional and the objector’s attorney, Mr. Glatt indicated that he read it and did not have it sent to the Board because he did not want it taken as testimonial in nature. Mr. Moshman can have it read or have Mr. Fontana testify to it.  Mr. Moshman indicated that he thought the public portion was only closed to that witness Mr. Glatt indicated that he does not see that being a problem. If there are no other witnesses for Mr. Sullivan he would like Mr. Fontana back up there. Mr. Glatt indicated that the letter would be marked into evidence as B-1 5-23-17. Mr. Fontana was previously sworn and is still under oath.  Mr. Moshman indicated that there was a discussion about transient housing of short term residents at 165 Lakeside Road, Mr. Fontana indicated that was correct and Mr. Fontana was asked if he would consider committing to condominiums and the applicant indicated again yes and Mr. Moshman indicated they had the opportunity to speak about long term tenancy and residency at the property and Mr. Fontana indicated that was correct, Mr. Moshman asked Mr. Fontana if he was committing to having long term residencies at 165 consisting of condominiums or leases for tenants for a minimum of one year and Mr. Fontana indicated for the very least but it is not his intention to rent at all, if condos then they will be sold and he is not petty whatever the price is at the time it is what it is, he would be looking to move them. If it was 18 rentals he would have kept it and ran it but 9 condos not to rent, the only way they would be rented is only if the market did not bear enough of a sale to justify the final cost of the project in which case, worst case scenario so much money out of pocket and they would be high end units, they would never be for that element they do not want there, they would not be able to afford it, it would be a high end rental or sale.  Mr. Jurkovic asked how he defines luxury, if it rentals there would be a guarantee, the mind set when he bought it was for 18 rentals to cut it in half trying to figure the sale prices.  If it was rentals it would be vinyl siding within cost if it is high end it will be brick front remove the roof everything will be about the curb appeal. The interior will be 100 percent full gut down to steel studs and concrete wall and recreated.  How would Mr. Jurkovic know it is high end because he is not modifying every unit reframed and rewired all uniform all the same to today’s codes, kitchens with islands, balconies, brick front no wood or vinyl. The last page has a visual of the exterior. No doors next to each other, no balconies attached in any way, it is a nice straight up townhouse, no common grounds, brick and stucco, stone no wood no vinyl, a lot of windows in the front because of the lack of windows in the rear.
Mr. Glatt indicated that there are members of the public there. The Board is not his partner, he is interested in ownership, history suggests that owner occupied dwellings are usually kept better than tenancies.  Mr. Glatt indicated the units are to be high end and has he calculated what “high end” means to him. If the Board was to grant the use variance could Mr. Fontana live with the condition that they will be condominiums and not rentals, Mr. Fontana indicated absolutely. Mr. Glatt had no other questions.  Mr. Fontana indicated bottom line make it work and say goodbye. Mr. Conlon indicated that earlier he said if numbers did not work he would rent them….if the market is calling for $299,000 but if it 200,000 then he might not do the finishing and Mr. Fontana indicated is he does not compromise the quality of his work, once he commits his tax bracket will be different so he could not take a low ball rent if he wanted to and there will an individual tax per unit and the cost factor for being a landlord and keeping them as rentals would not make sense. It will be condominium, there will be a management entity he does not know if it would be him or to have the residents decide.  
Mr. McQuaid asked if condos the builder runs the association until the units or percentage of units is sold and then it is turned over. Mr. Glatt indicated that there is a condominium law and the law sets down the percentage of units when sold it has to be turned over to the association.  The developer can be on the Board of the Association if the Board grants it.  He owns a four unit at 635 Lake Shore on the lake and planning on keeping up with it. Everyone wants him to be the best developer in town he is doing a 10 31 exchange and that is no problem, he may have sat through other applications.
Mr. Castronova indicated he was involved in a condominium unit so if there were 9 condominiums so 9 owners and an association that they all pays into it there will not be a 10th owner.  Mr. Fontana indicated that he had done many duplexes. 

Mr. Moshman asked if Mr. Fontana sells to owners, could those owners rent to someone and Mr. Glatt interjected that it is also a possibility but it is still different than one owner owning everything and we cannot control that. 

Mr. Brady indicated that we would open the application to the public.  Mr. Glatt swore in Janet Bryan of 172 Lakeside Road, she has lived there since 1987 at the time the property in question was owned by John Aiello and utilized as a motel and restaurant and was an unobtrusive neighbor, there were a few cars in the parking lot adjacent to her property, maybe more on the weekends and the worse part were the bears going after the dumpster. When the restaurant and motel ceased operations and the property was being utilized for residential purposes this was a different kind of neighbor, a lot of cars in parking lot, movement day and night, frequently awakened by revving engines a car fire, people would come down their driveway looking for access to the lake and trying to use neighbors docks to fish off of. The complex was not appropriate for children, adults yelling loud music, police cars and ambulances day and night in front of the building. At one point there was a Megan’s Law offender who lived across the street right in front of where her children slept and played and waited for the bus. Other parents in the community were also concerned for the safety of their children, they would sit on their deck and could surmise from some of the activity that a drug deal was taking place. While the building is an eyesore she would be remiss if she did not say since Mr. Fontana took possession it has gotten worse. It is much more preferable as a homeowner it was unpleasant it would be a significant change to the quality of life in a neighborhood lake community and there is also an environmental impact to Greenwood Lake and the Highlands Preservation Area and wants to know what the Board can do to assure them despite Mr. Fontana’s testimony to follow through with owner occupied units.  She thanked the Board. Mr. Jurkovic indicated that at the end she said she wanted owner occupied units, Ms. Bryan indicated that she wanted to know if Mr. Fontana was bound by his testimony and Mr. Glatt indicated he was the resolution if the application was approved would have conditions on it and the Board would indicate that it would be a condominium, it would be required to record the resolution in the County Clerk’s Office and that is what it would have to be. If he cannot do it he would have to return to the Board to explain why he cannot do it, it would be in perpetuity, it runs with the land, the only way it could be changed is if some time in the future he came back before a Board and gave the Board special reasons why it should be changed back to a lease hold as opposed to a condominium. Mr. Jurkovic indicated that if Mr. Fontana sells it to somebody else before it becomes condominiums then they would have to do the same thing as Mr. Glatt indicated, it runs with the land not with the owner. Mr. Jurkovic asked when she mentioned the prior owner, Mr. Aiello owned the property there were no issues but thereafter there were problems and for his own edification, the timeframe when the troubles were going on. Ms. Bryan indicated that it was after the motel and restaurant ceased to be a motel and restaurant and it was more like transient housing and she is not sure when that was. Mr. Jurkovic was wondering because he sat on the Board in 2004 and there were some things going on at that time.  

Mr. Gerst wanted to know for clarification when Ms. Bryan said it has gotten worse since Mr. Fontana owned the property. She indicated the façade is falling off he cut down 2 Japanese Maples and it is in worse condition than it was previously.  Mr. McQuaid asked about the comment about where the kids play, Mr. McQuaid indicated that when the meetings for this application were postponed he drove by and there was a door to the building swinging open, he stopped and it put a fear there could be squatters or drug users or whatever walking in and out as long as it was empty, it may have been in November. 

Mr. Brady asked if there was anybody else. Steven J. Bryan of 172 Lakeside Road, previously sworn in has community concerns, Board Members and Mr. Glatt were asking for Community input and he had signatures which Mr. Glatt indicated we could not take in. Mr. Glatt indicated he should give a copy to Mr. Moshman. It is a petition signed by the community and asked that the Board take the concerns into account.  Owner occupancy is a must, other topics that were discussed, police, ambulance, vandalism, trespassing, fire activity at all hours, illicit drug activity. The number of units should be no more than 5 is what the Community felt to lessen the impact on the surrounding community, Highlands Preservation Area and Greenwood Lake.  There is another multi-family outside their community that is individually owned condominiums and they have their own treatment facility by the diner, St. Charles. It has its own treatment facility but has a history of effluent seeping into the lake. Mr. Bryan indicated that even when things are done right or you think they are done right with multi-dwelling units with its own septic there can be trouble and they seek to avoid the impact to the lake. They expect that any development to the property should include security cameras, fully enclosed dumpster area, Mr. Glatt indicated that this is only a use variance hearing, the applicant has not yet filed his site plan obligation and Mr. Glatt indicated that these topics are site plan issues. The Board is always interested in site plans especially this type of project. When that is in everyone is welcome to discuss their concerns and questions. The septic is not in the Board’s purview that is the Board of Health, Mr. Fontana indicated that he would do what was required of the Health Department and if they cannot do what Health wants them to do all that we are doing is for naught. Mr. Bryan asked if the Board could take the signatures into consideration as part of the record. Mr. Glatt indicated he and we could not accept it because it is technically hearsay, the applicant would not have the ability to cross examine and find out why anybody signed it. Mr. Glatt indicated that Mr. Bryan is expressing it we have seen him and others here. Mr. Glatt indicated that last month he broke it out of the vacuum and said to talk realistically. The Board will have all of the concerns and when the time comes it will not be the quantity of the objectors but the quality of the objection and everyone takes that to heart. 
Mr. Jurkovic asked for Mr. Fontana to return to the microphone and asked with regard to 5 units instead of 9 what the average square footage of the unit and Mr. Fontana indicated it would be around 16 or 1700 square feet. When there were 18 units it was approximately 960 square feet. Once it got cut in half there would be too much square footage so he decided to cut more of the restaurant part and move off of the roadway and leave more space for emergency vehicles and to drive thru. He is reducing the overall square footage of the building. Mr. Jurkovic indicated that he was more concerned about the unit sizes, he is talking about making them luxury units, would it be wiser to have units larger and less units? Mr. Fontana indicated that they were, 5 units would not work in a million years, he could not consider it. He is not really happy about the nine units. Mr. Jurkovic asked if he considered anything less than 9 units and Mr. Fontana indicated he did not he cannot because from a number perspective. Mr. Jurkovic indicated his financial situation is nothing that the Board is allowed to consider.   Mr. Fontana indicated that 1500 or 1600 square foot of a condominium is a good size better than the smaller version of 18 units and 950 square feet. Mr. Jurkovic asked about a 2200 square foot condo and Mr. Fontana indicated that is not what he requested and was not submitting nor asking the Board for that. Mr. Jurkovic asked if there were any practical reasons with respect to that building that would prohibit that. Could he do 2200 square feet and Mr. Fontana indicated yes, it would be better as a two story building this way because it would only get wider. If it were 3 bedrooms instead of 2 it would be a problem with flows and septic capacity and engineering, Mr. Hals did the equation for the septic capacity and it equates to 8 two bedrooms and 1 3 bedroom. Mr. Glatt indicated that as a result of discussion between Mr. Fontana and Mr. Hals, his engineer, they came up with 9 units and Mr. Fontana agreed.

Mr. Ochab indicated that when he reviewed it initially that the center units had about 1600 sf about 800 per level end unit was about 1100 except for the north one which was a little bit larger. Mr. Ochab indicated that he did not think the sizes were unreasonably small so there is no issue for him with that but the 3 bedroom units is the generation of school children so the larger the unit the more bedrooms, the more school children you have. There are 9 units, it seems to work there may be school children but not as many for 3 bedrooms, he had issues with the layout particularly with the garage, but we will get to it with the site plan. 

Mr. Fontana wanted to rebut Ms. Bryan’s comments, he takes pride and concerns, he drives the property regularly at least every 2 weeks and does a walkthrough and there was a squatter, he found a McDonald’s  bag so he closed every window.  
Mr. Ochab wanted Mr. Glatt to indicate that this use variance that is being heard and possibly voted on tonight, if it is granted, it is granted subject to them getting preliminary and final site meaning he has what he has, he needs to satisfy the preliminary and final site plan and until that is satisfied, he does not have the use variance.  
Mr. Bryan had one more item, there is someone who is unable to attend but has information regarding the septic work. Mr. Glatt indicated that person should go to the Board of Health, they are the adjudicators of the septic systems. Mr. Jurkovic reiterated that anything we approve is subject to everybody else doing their part of the process. 

Seeing nobody else for or against the project Michael Gerst moved to close the public portion.

Second by Matthew Conlon 

All in favor to close the public portion
Mr. Ochab indicated that there are issues related to the site plan and some aspects of the site plan ordinance concerning buffering, access, layout of parking, garbage disposal, storage, all of these items come up during the site plan stage. We are not discussing now because we are only doing the use part but rest assured that we will get into that if we get to the site plan stage. There is a checklist and reviews by Board Engineer and Board Planner that they will review as well.

The checklist is in the Building and Planning Department.
Mr. Moshman indicated that he will try to get through it as soon as possible since too much has been said and we have all heard enough.  Mr. Sullivan should be going first, Mr. Moshman stepped back.

William Sullivan on behalf of some of the objectors, thanked the Board for the time put into this difficult but interesting application. The Board has previously voted that owners prior to Mr. Fontana did not abandon all prior uses on the site, even though prior owners ceased operations, lost title to property in foreclosure and declared bankruptcy. They disagree with that decision, they maintain there was abandonment under law, Mr. Glatt will need to include the Board’s decision on the abandonment in the resolution of the decision of tonight, Mr. Glatt indicated it would be incorporated into the resolution for this decision. Mr. Sullivan indicated that after receipt of Mr. Ochab’s report that the applicant conceded that he needs a variance for expansion of a pre-existing, non-conforming use under 40:55D70D2 and a density variance under D5, there was a lot of discussion of what uses were in place in 1969, the effective date of the ordinance that made commercial and multi-family non-conforming, they have submitted credible evidence from the Township records that support their conclusion that as of 1969 the property consisted of 12 motel rooms and 2 apartments. Those records were not provided to the Board in 2004 when the application was brought before us by Mr. Aiello and testified differently and the Board decided and the decision was that the uses were broader than that. They submit that 12 motel rooms and 2 apartments is the baseline, and we would need the baseline of non-conformity before we can decide if what is proposing now is too radical of an expansion.  There were discussions about other uses such as a boarding house, Mr. Sullivan indicated that the Board members seem to suggest comparing the applicant’s proposals tonight with those uses in the intervening years when deciding on the variance application and submits it is incorrect, we should be looking at is that 1969 situation because that is when there was a non-conformity and does this proposal cause a substantial expansion.
Mr. Sullivan indicated that the applicant does not dispute the decision of the Zoning Officer that this application constitutes and expansion of non-conforming use so the question is whether Mr. Fontana has met his burden to receive the D5 and D2 variances for that expansion, they submit they failed to meet the burden. The Municipal Land Use Law and case after case interpreting that statute tell us that expanding non-conforming uses is strongly disfavored, non-conforming properties are to be returned to conformity as quickly as possible. The law provides for presumption in favor of eliminating or reducing non-conformities. They are supposed to be reduced to conformity as quickly as is compatible with justice according to the Supreme Court Belville VS Perillo 1980 and other cases Urban VS Manasquan from 1991, the burden is on the applicant to show why the non-conforming uses on this property should become more non-conforming instead of moving the property closer to conformity with the Zoning Ordinance and the Master Plan, they have to meet the same positive and negative criteria as we hear with all D variance applications, special reasons and why the variance can be granted without substantial detriment to the public good or substantial impairment of the intent and purpose of the zone plan and ordinance. One case had to do with a dairy and the Supreme Court said improved esthetics alone is not enough to meet the positive criteria. An apartment use is totally different than a hotel use, there is a big difference in zoning law and the community impact between an apartment and mote.  The Township Ordinance indicates that an apartment building called multi-family residential dwelling units are permitted in some districts like the R-1, PN while hotels and motels are permitted in others such as cc and hc zone but never permitted together because they are different. 9 year round apartments will create their own new negative impacts, year round residents, intensification of use, demand for municipal services, added school children, they are fundamentally different, the Randolph case was discussed from 1954 (season bungalows) Mr. Sullivan indicated that to give Mr. Fontana the relief because he will eliminate the eyesore is rewarding him for the poor conduct of his predecessors in title and rewarding him for the inadequate due diligence exercise. The best way to eliminate the eyesore is to tear down the eyesore and put up a permitted use. The 1987 Land Use Element emphasizes lower density development in this area, 2013 Master Plan Re-exam report emphasizes protection of areas around the shoreline. As his planner emphasized, they do not feel the application does not meet the element of that criteria either. That is why they do not justify the variance to expand the pre-existing, non-conforming use.
Mr. Sullivan indicated that the density variance is required because Mr. Fontana proposes 9 units or 5.5 units per acre when 4 units per acre is permitted in zones where multi-family is a permitted use. Density is determined by the number of dwelling units per acre not bedrooms per acre. That is why the testimony we just heard about how many rooms there should be is a good question. The applicant must show that the site will accommodate the problems associated with greater density than is permitted by the ordinance, special reasons have to be met. They have to meet the negative criteria, they have to show that the project serves one or more of the purposes of zoning notwithstanding the proposed increase in density and Mr. Fontana just testified there were no practical reasons why he could not have less units that in itself causes the density variance to fail. If you have less units you have less density. He does not make the negative criteria and it is inconsistent with the Master Plan and so under these facts and the applicable law they feel the applicant has not made their case for either the non-conforming use or for the density variance. There are a number of other concerns and issues that he believes are related to site plan and will be guided by Mr. Glatt and raise them at the appropriate time should they decide to approve the variance and there is a site plan issue there are definitely things they want to talk about but they submit that the appropriate thing to do under the law is to deny the application. 
Mr. Moshman returned to the microphone  he thanked the Board for the work over the past year. He indicated he keeps hearing owner occupied condo and it is not what his client agreed to condominium association yes but forcing condo owners to live in what they own is a different story, they are not asking for that and it would severely limit what they could do with the units. There was a lot of testimony about abandonment and the majority of about 6 months on abandonment. The professional planner for the objectors takes the position that there was abandonment and therefore anything placed on this land is an increase in the density that it starts at 1 house permitted and anything added to it is an increase. This Board has decided twice that there was not an abandonment and that means that the applicant is allowed to have 18 hotel/motel rooms or if you believe the objectors 12 rooms and 2 apartments or if you go with the modern limitation on septic usage then 9 hotel rooms and he could open 9, 12, 14 or 18 because it is a continuation and if following that pursuit of 18 hotel rooms which has failed repeatedly for decades if we were pursuing that then they would be pursuing the appeal of the Zoning Officer’s finding that there was an expansion of a non-conforming use. If he is continuing 18 hotel rooms then it is not an expansion, it’s a continuation and he would probably get a loophole and be able to continue the septic and that would be fighting the system but he could possibly do it and he is not asking for that because it has failed historically. The Board has ruled twice no decades apart that there was no abandonment. There is no credible evidence presented notwithstanding what was said here that there was a limitation of this building that was expanded historically everything that was presented to this Board indicates that the building was constructed one time in total with the concrete and the girders and the 18 units and restaurant it was always there and the exhibits that have been presented, there are articles indicated it was Bingler’s Motel and Restaurant when it opened in the ‘50’s, restaurant is there and the hotel is there, in 2004 this Board determined it was not abandoned and then again here. The fact that we are not fighting the ruling that there is an expansion of a non-conforming use should not be interpreted to mean there is an expansion of use. Expansion of non-conforming use is often applied to any kind of major change and when they were initially appealing they were trying to get 18 residential units in the building as apartments and he was willing to make the argument that converting from 18 hotel rooms which had been consistently used long term and 18 new units for that building would be a continuation and not an expansion of a conforming use but to make the project work and to make it 9 units, gut the whole building and make them bigger units, he can no longer justify making an appeal of the non-conforming argument but it should not be construed as expansion, expansion of non-conforming use means change and there is a big change so he is not making an appeal but the Board should not interpret it as an increase it is a decrease anyone with common sense could see that instead of the 18 units he could put in there as hotel rooms, he is putting in 9 units for condos, long term usage and that is a positive zoning development he is reducing it by half and to argue that you can make bigger units and somehow reduce the density is a false argument, the bigger the units get the more family members are in the units. By decreasing the amount of units but increasing the size could make it where there are bigger families more cars more people. Along with the non-conforming use there is a non-conforming structure and traditionally applicant who have a non-conforming structure are not required to tear it down they are given a lot of consideration it is not impossible for a Board to say take down that building but if there is a very strong building sitting there an applicant is not generally told to take down that building. This building is sturdy has been there since 1959, that has 16,000 square feet and if he is required to use the building and not have a futile use, as Mr. Glatt explained at the last meeting he should not have to find one wealthy owner to use 16,000 square feet, it would be very hard to find and ridiculous to think that he could find 2 wealthy families to split it up and will take 8,000 square feet. There are not 2 families who want to live in a concrete rectangle next to the road. What will work is 9 units, a lot of time and effort has gone into this to propose 9 units it is a viable plan and the Board should take it seriously and he hopes it will be looked on favorably. The application can use the current septic system, the negative and positive criteria were explained in great detail by Mr. Hals and in his presentation the great reduction in the intensity of use, the impervious coverage is reduced from approximately 38,000 to 30, 000 square feet a 22% reduction in impervious coverage, large sections of the building will be removed, an 80 seat catering hall was added and will be removed, a chunk that lines the front of it is being removed, the building is shrinking, the usage is shrinking, the 96 seat restaurant, the bar and the liquor license will be gone all commercial uses in the building are being eliminated. The building is being converted from a multiuse structure to a residential structure which is a vast improvement because it is closer to the residential feel of the neighborhood. It does not meet it exactly it is not 1 family but it is one building being put to good use, it is a multi- family usage in a single family zone but it is not that unusual going up and down Lakeside there are many interruptions there are marinas, restaurants other condos it is not uniform with just this sticking out, making it residential is a benefit which is a positive criteria, the amount of traffic from a 9 unit, think what it is like when you drive by Bald Eagle Village with 440 units you drive past 20 times and 19 times you will not see a single car because you do not have people in and out constantly with that kind of a development and with 9 you will not see people in and out all day long certainly less than a 96 seat restaurant and bar, certainly less than when it was an 18 room hotel and the difference between 9 and 5 in terms of traffic it is non-existent. Mr. Moshman indicated he will stand by Mr. Hals with regard to the positive and negative criteria.
Mr. Moshman indicated that in terms of long term impact on the community, to let the property lie fallow and unused is a disgrace to have the building renovated is a tremendous positive to the community, he does not know about zoning criteria but if you look at it with common sense, you want to have a success story for West Milford where someone came in and fixed one of the abandoned places, you  want someone like that to succeed so someone else will take one of the other blighted areas fix it you want people to come in and invest in our community and make things positive and back on the tax rolls the property is nothing but land value at this moment wit the development it will be worth over a million dollars back on the tax rolls. Mr. Moshman indicated that  Exhibit A2 page 2 there is a current T1 permit for the 3375 gallons per day and was last renewed in 2013 and expires in 2018, there is a current septic license that applies to the property. He indicated that there is an applicant before us who came in good faith for over 10 months who intends to build a great project and it is a positive project that meets the positive criteria The only negative criteria is to allow it to remain vacant or forcing someone else to take over and say I’m going back to a hotel which has not been abandoned. Someone could go back in and make it a transient place again, the alternative to that is this application, he hopes the Board will grant the variance.
Mr. Ochab wanted to speak as well, he does not want to repeat what the attorney’s said but from a planning perspective and discuss the criteria, there is a D2 variance, it is similar to a use variance or a D1 variance, you need to show and have to find interrupted by a resident.

There is a resident trying to speak about the project but the public portion is closed both attorneys gave their summations and this is our planner speaking. Mr. Glatt asked Mr. 

Bryan if this was the gentlemen who he mentioned and it is Mr. Glatt indicated that he should go speak with the Health Department on that issue, other issues regarding site plan not on the history of the property, lighting, parking, landscaping, that application has not been filed or heard yet so he is more than welcome to come back at that time to be heard but on the facts of whether to grant this or not for a use variance, he is sorry but he cannot be heard at this point. Mr. Glatt indicated he will come and talk to him after Mr. Ochab finishes speaking.
Mr. Ochab indicated there was a D2 variance, expansion of a non-conforming use, which is similar to a use variance or a D1 variance in the context that you still have proofs that you need to find so there are still special reasons that you need to find in order to grant this variance and also should address the issues of whether the site is particularly suited to accommodate this use being that it is basically a change as what was explained by both attorneys also he needs to address the Master Plan and both applicants’ planners addressed the Master Plan in terms of its goals and objectives which are similar to Municipal Land Use Law purposes, so you need to address that as well in the deliberation of the application, that is on the positive side with respect to the density variance, Mr. Sullivan is correct there are special circumstances concerning the density variance and you have to find that the site can accommodate the problems associated with the increase in density. The problems can be visual, intensity of use, traffic, parking almost anything and as part of the D5 variance, you need to find and put on the record that the problems associated with the increase in the density can be accommodated on the site. With respect to the negative criteria you need to show two things, find first of all that granting the variance would not substantially cause a detriment to the public good which means you have to find that granting the variance will not substantially cause a great impact to the surrounding community. Substantial has no definition at least in planning, it is subject to how you feel about the application and whether you think the application overburdens the community, the adjacent land uses or properties as well. Mr. Ochab indicated that what he says when he is on that side is that every application has some impact and the key is whether the impact is substantial. So that needs to be considered. Finally, consider the second prong of the negative criteria which is whether or not granting the variance would have a substantial impairment or substantially impair the zone plan and zoning ordinance. The same application applies here as well that every use variance has some sort of implication to the integrity of the zone plan, you need to decide if that is substantial in this case. We are in the R-2 Zone so the use is not permitted, we do have an existing building and an existing use which both parties have talked about over the course of the application. We have been here for 10 months, we have heard a lot of testimony, keep in mind that when we go through the deliberations, these are the things we need to have on the record so Mr. Glatt can write an appropriate resolution, one way or another.
Motion and second to take a break at 9:08 pm

All in favor to take a break

Returned from break at 9:28
Mr. Glatt indicated that he spoke with Tom McCann and Mr. Glatt discussed his concerns with him and although he appreciates it, he explained the rules and he is making the determination that he cannot reopen the application at this point. Some concerns can be addressed at the time of the site plan, some concerns have been mentioned and some have not been mentioned. Considering we had gotten to the point of both sides resting, both summations, Mr. Ochab giving guidance to the Board that this matter is closed and we will proceed with the resolution at this point.
Mr. Brady asked if there was additional discussion or a motion.

Mr. Jurkovic indicated that whoever makes the motion that in terms of conditions that 1. This should be for condominium and not for rental. 2. The parking lot for this building is on a separate lot and is not deed restricted to one another and this should be a condition for any type of approval if we are inclined to go in that direction. 3. Mr. Glatt indicated that although it is pro forma to make it part of the resolutions so it is understood, f the use variance is granted it is conditioned upon preliminary and final site plan being approved. 

Mr. Gerst asked Mr. Glatt if it were to be 9 condominiums, how does it work, there is no way that one person or Mr. Fontana could own all 9 units, be the condo association and rent them out right? Mr. Glatt indicated he would think it would be a great expense but does not know, he could not tell him.  

Mr. Jurkovic indicated that someone would take the position that it is a blatant violation of the restriction that it be for condominium usage, it would not fly too far. Mr. Glatt indicated it should be made a condition, 9 condominiums to be sold to other individuals but there is nothing stopping from retaining ownership and maybe 1 or 2 or a percentage but not all of the units. 

Mr. Jurkovic indicated that the objectors have brought up the difference between someone who owns the property versus someone who is renting the property and he would support them is somehow there was a violation of the spirit and intent of that restriction he would be the first one to testify what he meant.
Mr. Glatt indicated that there needs to be fact finding. 

Mr. Jurkovic made a motion to grant use variance ZB04-16-05; Block 3401; Lot 21, & Block 3406: Lot 23; 165 Lakeside Road in the R-2 Zone for a use variance for expansion of a pre-existing, non-conforming use for purposes of expanding a former motel to 9 residential units. 
There is a D1 variance for parking, a D2 variance for pre-existing non-conforming use and D5 variance for excess density. Approval with the following conditions:
-Block 3401; Lot 21 & Block 3406 Lot 23 or lot 21 & 23 be deed restricted to one another

-The expansion of the non-conforming use be limited and restricted to home owner   condominium usage only. 

-no rental permitted 

-no owner of the condominiums may be able to have ownership of more than 2 condominiums in total once the owner has sold the units.

With respect to the D1 variance, that has been addressed with the cross deeding of the properties restricting that to be a parking lot for purposes of the condominium units. With regard the D-2 variance for the special reasons, it is a pre-existing building and it is a fairly substantial building, concrete and steel, it is not something easy to knock down nor does he think it is something you would want to knock down, there is nothing being achieved by destroying the building. Based on the proposed use, it is particularly well suited for the use, it is a pre-existing building, it was suggested that it be knocked down and a single family home built there but as testimony was given that would require variances as well, you could not knock it down and build a house and have it conforming to the community either. He thinks the building the way it is, is suited to this type use breaking it down to a condominium use, there was reference to the expansion of the non-conforming use and he would agree with Mr. Moshman, it is not really expanding, the proper number of units is 18 that was referred to, he knows there were some comments from Mr. Sullivan that it was 12 at one time based on some septic document that was provided. He does not see evidence that anything was ever added to the building and he does think there was further testimony regarding the fact that it may have been the expansion of the septic system itself and that the 12 units was only referring to the units that were being serviced by that particular portion of the septic system. In terms of the Master Plan, it is a residential zone, R-2, he thinks taking the building as a motel it is not con-forming in the community by making it residential which is the basis for restricting it to a condominium type use, the idea is to make it into a residential type building, although with enhanced density which he will get to.  The idea is to take away a commercial use, motel and accessory uses and turn it into more of a residential use which is a little more consistent with the R2 Zone and we are utilizing an existing building in a what it would seem as a prudent manner and bringing it more into conformance with the master plan as to that particular area. The special circumstances with respect to the D5 they really are the existence of a building that seems to be a sound structure, another issue is that the building is being somewhat reduced in size, there was a comment about a reduction of approximately 6000 square feet of impervious coverage, which would be a reduction which is a benefit of removing impervious surface in that area, minimizing the impact that this project has. In terms of accommodating problems on the site, the building was used as a hotel for 18 transient or semi-transient people, apparently people lived there year round according to some of the testimony but it does not sound like it was the nature of being best for the community, the way they were living or the type of residencies that were being established there. He thinks again by requiring ownership and separate ownership where people take an interest in the building and in their home and try to keep their homes as nice as many of the other homes in the area are and still making use of this building is in the public’s interest and in the public good, as far as the negative criteria, you will always have  some kind of impact, as the planner said, but by restricting this to basically 9 single family condominium units, he thinks it will cause the least amount of impact on the community while still making use of a building that is a blight on the community right now. He does not think there is substantial impairment to the Zoning Ordinance, it is an R2 Zone trying to make it a residential use so it is more consistent with the area, the increased density is justified by the fact that we are making use of an existing structure.
Mr. Glatt indicated that there is a letter dated April 21 from the Tax Collector’s office that the taxes on the property are delinquent, he is asking that the Board make a condition that before or simultaneously with the filing of the application for preliminary and final site plan that all taxes be paid current. The Township can use the money and is entitled to it. Mr. Glatt asked for the motion to be amended. 

Mr. Jurkovic amended his motion for the taxes as stated by Mr. Glatt.

Second by Arthur McQuaid who added, testimony was given for the reason it was made 9 apartments and that was based on the 3,375 gallons of waste that can be used. He does not see how it is detrimental because how can a commercial business be good for the community, the Master Plan 2010 update according to testimony means that we should be eliminating commercial uses on isolated properties so it goes along with the motion just made, why it is a better idea even though it is multi-family it is eliminating a commercial use on isolated property in our 2010 update did that. One of the citizens spoke about the concerns for her children, it is a substantial good thing, testimony was given there was a Meghan’s Law violation, heavy drinking and loud noise, dangerous for the children, possible squatter, he mentioned it was opened and it is a danger to the community.
Mr. Jurkovic does not know if this is part of the final site plan approval or not but there should be some kind of security present at the facility. Mr. Glatt added it is Zoning, it is Health and Safety, we are hearing these things if it is out there, the Board if granting it has control and now that we know there are these concerns we would be remiss in not saying you have to do something to secure, whatever it is locks, whatever you need to do, if he has insurance he would be concerned. People want to put the Board on notice, we are putting Mr. Fontana  on notice he has to do what he has to do to make this place as safe as he can up and until the time this project is completed. Mr. Glatt indicated it is a Zoning Consideration
Mr. Jurkovic amended his motion that Mr. Fontana was to keep the property properly secured up to and through the improvements being made on the property and the units being sold off.

Mr. McQuaid amended his second to add this condition.

Roll Call Vote:

Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady


No:
none

Mr. Glatt indicated the resolution  would hopefully be ready by the July meeting, it will be extensive.

Mr. Glatt called Mr. Moshman back and indicated that it would not stop him from getting the site plan application in.

CAROL & BRUCE HARDY





USE VAR #ZB08-16-16






Block 4102; Lot 7 







140 Long Pond Road; LR Zone

Use Variance relief for installation of an accessory apartment to include a bathroom and kitchenette in an existing finished space of the lower level of home. 

Mr. Castronova recused himself, there are 6 members not 7 Mrs. Hardy indicated she was alright with a 6 member Board.

Mr. Glatt swore in Carol Hardy of 140 Long Pond Road, Hewitt, NJ,  she reaffirmed what she said before she was sworn in.  Mr. Moshman indicated Mrs. Hardy is her own expert witness, she prepared the exhibits and will mostly be speaking.  Mr. Moshman asked about the exhibits, a floor plan and plan for the members.  Mrs. Moshman was secretary of the Awosting Association and president at one time as well, she has lived there for about 32 years. She serves as Chairperson for the MUA. Mr. and Mrs. Hardy have lived in Awosting, it serves as their permanent residence, they raised 5 children. Mr. Hardy is 75 and Mrs. Hardy is 70 years old and they are retired and their income is lower than when they were working. Their property taxes are $19,820.00, they are taxed as if it was a large parcel of land. The first exhibit is A-1 and is a 7 page photo array each page will have a number and explain the photo and point out left or right looking at the photo. Item 2 in the planner’s report indicates it is to relieve the tax burden for tax payers on a large parcel of land, although they do not have a large parcel of land they are taxed as if they were. Page 4 on the bottom looks as if it is her property but it is owned by Awosting Association, it is the Parkway and members of the community can walk along the Parkway, although she does not own it she maintains it, it is part of the agreement she has with the Association. Page 7 is a picture of the house when you go to the lake and look back at the house, it is a very expensive piece of property and is taxed as lake view, which is a burden. The second  purpose is to assist the elderly to remain in a residential neighborhood and to have financial relief by allowing the accessory apartment.  The property is listed as .27 acres but for an accessory apartment there is a minimum of 1 acre.  Across the street is the ballfield and tennis courts.  The other properties in Awosting with that size property has a lesser tax liability. She would rent out the basement apartment to offset the taxes and then she could stay in her home in Awosting.  There is someone already interested in renting the property and she would like to rent the apartment to her, she is staying with her. The house is lakefront, the home is approximately 3,000 square feet, most Awosting homes are smaller, they are cottages. The ones that have walkout basement do not have the ability to have an apartment, hers is unique because it has a turret and windows on all 4 sides. The lower level has always been finished, she has used it as an office, an exercise area, a playroom for the grandchildren and page #7 shows a picture with a turret at the end the bottom level is the area, there is parking and windows and doors on 3 sides.  A-2 are pictures of the inside and all they added was a kitchenette and a bathroom space, the windows are highlighted yellow and orange is where the doorways are and there are windows in an area that is not used. Mrs. Hardy indicated where the living space is, there is a basement area that is not used.  The space is larger than the required 600 sf it is 763 sf, she could make a common hallway if required but its not conducive to make it smaller, it will only be a 1 person rental, the space has always been there, there is heat and air conditioning. The parking was discussed next page 4 shows the access to the back of the house, there are not many houses that have entrance to the back of the house. What you see just beyond the fire hydrant is Lake Avenue travel left toward the lake is the boat house in the corner and the boat house is shown as well. Page 5 shows the back of the house and under shows bathroom window and a door under the deck, then page 6 has a close up of entrance to the studio and in one car garage and a two car garage, there is enough room for parking and to turn around. There is room enough for at least four cars you would not have to move a car, it is a unique situation. There is no adjacent property available for purchase.  Page 3 shows the ball field and the tennis courts and there are homes to the north and south there is nothing east or west. Most houses are not suitable for accessory apartment, her neighbors have the amenities but not the ventilation. 

Mr. Conlon asked about the agreement with the Awosting Association and could Mrs. Hardy explain the agreement. The Association is comprised of 195 homes and Awosting owns the ballfield, tennis courts, garages located east of Long Pond Road, the boat house and the parkway, they are taxed on all of those properties. The parkway is used by the residents to take a stroll along the lake front, so none of the lakefront owners in Awosting own the lakefront, they are lake view. So in order to use the Awosting Association properties, you have to be a member and there are a lot of rules and regulations to be complied with and there are rules with regard to tenants and guests so they do know that they have this. People are happy to know that her tenant is going to be back. She feels it would work out if she is able to do this. The main reason she initially looked into this was because her husband had an emergency situation and was rushed to the hospital and she worried what would happen to her if something happened to him. It is a large house to maintain, the children come to visit she does not want to leave her home, the children would not visit her in a condominium, she thought if the office space was changed to an apartment then her son could live in the house with his family and she or her husband could live downstairs. 

Mr. Ochab’s report was next to be discussed, Mr. Jurkovic indicated that there were other factors if they sold the home a 23 year old could buy it and would benefit from it. The comment on page 3 of Mr. Ochab’s report could be discussed.  Mr. Jurkovic indicated number 2 on page 3 indicates that it could stimulate other people to want to do this.  There are 27 other lots about this size and if others did it, it could bring a drastic unwanted change to the community. Mr. Moshman indicated that they touched on it and asked Ms. Hardy if those other homes had the 4 parking spot access, she indicated it was limited street parking. Ms. Hardy does not feel there was another home maybe her neighbor to the north, she has the swimming pool and has the same amenities but does not have any windows on the north or the east.  Mr. Jurkovic indicated that he is not sure of the relevance of the windows. Mr. Moshman indicated there are requirements requiring egress windows. Ms. Hardy indicated that there are only 2 houses that have access to the back of the house from the boat house, otherwise she would have to come in from the front, 2  homes adjacent to her have basements another has no basement some are cottage homes. There is nobody in Awosting with a basement with the parking she has. They have MUA water and sewer, which is the case throughout the community. Mr. Gerst   indicated that the one person limit cannot really be taken into account if they leave, and a summer kitchen instead, Mrs. Hardy indicated it could be a mother/daughter she explained how you could get to the house from the proposed apartment. Mr. Glatt confirmed that Mrs. Hardy indicated the proposal was unique because they have water and sewer, parking, the windows for health and safety and independent access to the apartment. Any other unique characteristics that would give the Board the ability to make her home the exception, Mr. Moshman indicated it has a walk out basement. She wanted to clarify that a reason is the tax relief since they are elderly. Mr. Glatt indicated he understood that but the other characteristics.  Mr. Gerst asked if the list of properties that were notified, were they full time or part time residents, Ms. Hardy indicated that they were full time residents. Ms. Hardy indicated she would be fine with a mother/daughter.

Mr. Brady asked if  it were to be approved would she have any problems submitting architectural drawings signed and sealed for the building, she indicated she would not have a problem with it.  Mr. Brady also indicated they need a building permit. Ms. Hardy indicated she knew this. She has 3 garages and other areas to park. 

Mr. Gerst indicated that there is no mother/daughter in West Milford if she were putting in a summer kitchen she would not need to be here, she would only need a permit.  It was brought to the attention of the Zoning Officer because she was renting it. 

Mr. Conlon asked if Ms. Hardy would stipulate that there would be no more than 2 occupants and she indicated she would only want one.

Mr. Brady asked if there were other questions.  The meeting was opened to the public.

Mr. Gerst after seeing nobody for or against the application moved to close.

Mr. Conlon second

All in favor to close the public portion.

Mr. Moshman indicated that the applicant was looking for relief in the form of a use variance for an accessory apartment which is not permitted in the lake residential zone. The code outlines the purposes for accessory apartment provisions one is an affordable housing to help the young and elderly in an established residential setting, there was testimony from Mrs. Hardy that there is a long term resident which would like to rent this apartment and a perfect example to make an affordable space for an elderly person in this established residential setting.  Another criteria is relieving tax and financial burdens on taxpayers on larger parcels of land particularly to assist the elderly to remain in residential neighborhoods, not meeting size requirements so it needs bulk variance but it meets the use variance criteria of helping someone to remain in their house by dealing with the tax burden and in this case an elderly couple can stay in their house as a result of having the accessory apartment. Another is maximizing the utilization of existing resources through the use of existing sewer and water facilities with potential expansion of public facilities in this case the existing house has the utilities and no extra burden to the community and it meets the criteria of providing and alternative form of housing in the community which it does not have currently.  It meets the criteria to hopefully have the Board allow a use variance, there are three different bulk criteria, size of the apartment is 763 sf and the maximum is 600 sf; condition of no more than 2 people; the lot size of 1 acre is not met and the property size is .27 acres, no available land to purchase, park land part of the tax burden; proposed parking no interference 4 parking areas without having to move other vehicles moving.  Potential for character of  the community to be altered by the granting in this case is limited by the testimony that this is a unique property because of the size, not a slab or cottage home, it has an unusual basement configuration with egress on all sides and windows and doors all around it and further unique because of the width of the driveway and parking spaces and garages all make it unique and make it one in a small number that make it unlikely that a granting of the variance would make other units follow suit. 

Motion by Matthew Conlon to approve the application, Ms. Hardy and Mr. Moshman presented extensive evidence that the property would be a good fit for this type of living situation, there is no adjacent land available to purchase, there is a unique situation with the Awosting Parkway Property that is adjacent to the house, the apartment size in the interior is less than 2% then is currently provided for there is no negative effect on the character of the neighborhood and may allow for a long time resident to return potentially, regardless there is no foreseeable negative effect for the lives of everyone around, there is no effect for well or septic since the property is serviced by MUA public water and sewer system. With regard to unique characteristics the 2 spaces provided and not impacting the main home  or accessing the garage, the location of the property and window exposure being satisfied the ground level access and the owner occupancy status, the egress on all sides the driveway width, it does work to the purposes of the accessory apartment ordinances including affordable housing  young and elderly in a residential setting, relieving the tax burden on elderly tax payers in residential areas to remain in the neighborhood, maximizing utilization of existing water and sewer facilities and providing alternative forms of housing in the community. Ms. Hardy alleviated and potential concerns with regard to the excessive occupancy by agreeing to condition to having no more than 2 occupants at any time and that she provides signed and sealed architectural drawings and obtaining a building permit, have inspections and approvals as necessary. 

Second by Arthur McQuaid 

Roll Call Vote:

Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady

No:
none

Hopefully the resolution will be available by the June meeting and then there is an appeal period of 45 days from the date of the advertisement.
2016 Report to Mayor and Council
Motion by Matthew Conlon to approve the report as is
Second by Frank Curcio
All in favor 
Motion by Matthew Conlon to approve the invoices for Stephen Glatt and Michael Cristaldi and respective firms

Second by Frank Curcio
All in favor to approve the invoices

Motion by Matthew Conlon to adjourn the May 23, 2017 meeting at 10:53
Second by Michael Gerst
All in favor to adjourn the meeting.

Next meeting is June 27, 2017







Respectfully submitted by,







________________________







Denyse L. Todd, Secretary









Zoning Board of Adjustment

