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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT
May 21, 2019
 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:40 p.m. The Board Secretary read the Legal Notice. The Pledge of Allegiance was recited.
Roll Call

Present:  
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady
Also present: 
Deidre Ellis, Board Secretary, Stephen Glatt, Board Attorney, Ken Ochab, Board Planner and Patrick McClellan, Board Engineer
Absent:
Russell Curving, and James Olivo
The Chairman, Mr. Brady asked that the record reflect that two regular Board Members were not present and that Mr. Conlon and Mr. Castronova would be taking their spots at the dias and we will have a full Board.  The Chairman greeted the Board and the public Mr. Brady explained the Zoning Board and Open Public Meetings Act. The meetings are advertised in the Herald News.  The Board operates in accordance with the Open Meeting Act of the State of New Jersey.  Under normal circumstances the Board follows a printed agenda. No new applications after 10:30 pm and no new testimony after 11:00 pm, after the applicant speaks then anyone can speak for or against that application. If it is needed there will be a break at approximately 9:00 pm.  Under normal circumstances the Board follows a printed agenda. The appeals of this Board go directly to the Superior Court of the State of New Jersey. 
RANDA INVESTMENTS    

RESOLUTION 13-2018 (Original and Amended Applications)






USE AND BULK VARIANCE #ZB02-18-02
            

Block 7601; Lot 2







1463 Union Valley Road; VC Zone

Decided:
Denial of a use variance application for a 10 Unit (Amended to 8 Units) Townhouse/Apartment complex in the village commercial zone (VC)

Denied:

July 24, 2018 (and April 23, 2019 Amended Application)

Eligible to vote:
(Original Application) Russell Curving, Frank Curcio, Arthur McQuaid, 

Steven Castronova, Robert Brady, James Olivo, Michael Gerst

(Amended application) Russell Curving, Frank Curcio, Arthur McQuaid.

Matthew Conlon, Robert Brady, James Olivo, Michael Gerst
This application was not memorialized at this time because Resolution 13-2018 was not completed yet. 
CARRIED APPLICATIONS

B&B ORGANIC WASTE RECYCLING, LLC

Complete: 

9/20/18

USE & BULK VARIANCE & PREL. &


Deadline:  

1/18/19 

FINAL SITE PLAN ZB06-18-05



New Deadline:         7/24/19

Block 6002; Lot 29

280 Marshall Hill Road; LMI Zone

Preliminary and final site plan and use and bulk variance approval requested for an organic recycling facility with accessory composting, topsoil production and mulch manufacturing, retail sales and offices are proposed for the front building. There are additional variances proposed for 2 wall heights and driveway grade.  
Mr Battinelli returned as a sworn in witness.  The Board Chairman asked why Mr. Battinelli was requesting a postponement.  Mr. Battinelli indicated that his whole family was away and he had stayed back, and had told his lawyer that he might have a problem with this meeting, when he was not able to be heard at the last meeting.  Mr. Battinelli requested that he be heard at the next (June 25, 2019) meeting.  The Board Attorney indicated that he had spoken, or gotten a letter from Mr. Faiella and there was some difficulty with them being at the meeting tonight.  The Board Chairman indicated that he understood the gravity of the case between Mr. Battinelli and the community, but he would like to move this application along and Mr. Battinelli indicated they were ready at the last meeting but were unable to be heard (due to revised plans being submitted and needing to renotice.) At the last meeting, Mr. Battinelli had indicated that this meeting date might be problematic.  The Board Attorney asked that Mr. Battinelli emphasize to Mr. Herlinsky Esq. and Mr. Faiella Esq. that his application is a top matter.  Mr. Battinelli indicated that he would like to get the matter resolved as soon as possible. 
A motion was made by Matthew Conlon to carry application ZB06-18-05 to the June 25, 2019 meeting date, second by Arthur McQuaid.

Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

(Mr. Battinelli signed the extension form.)
The Board Attorney reiterated to the public that the applicant would be heard at the June 25, 

2019 meeting and that the applicant would not be required to notice again in the newspaper and  

to those on the 200 foot list.  Anyone interested should come back on that date. That application 

will be the first one heard that month.

GREENWOOD LAKE SERVICES



Complete:  2/15/2019

APPEAL ZB 01-19-01





Deadline:    6/15/2019

Block 3107; Lot 1

322 Lakeside Road; LR Zone

The Applicant appeals the Zoning Official’s decision that the proposal is an expansion of a pre-existing non-conforming use and the proposed survey does not show the current conditions.

The Board Attorney swore in Christopher Leahy, 330 Lakeside Road, Hewitt, NJ.  Mr. Leahy testified that he was associated with the Applicant in this matter.  The Board Attorney indicated that he had spoken to the Applicant’s lawyer Ira Weiner regarding carrying the application, the reason being that Mr. Weiner had all his experts at the meeting last month and was hoping to be able to proceed but the Randa Investments matter took a considerable amount of time and we adjourned his matter at about 9:30 pm to this month, and since there are a couple of matters on the agenda before him this month, he wanted to avoid the costs of bringing the experts in again tonight when it does not appear that he will be heard or get very far at this meeting either.  

Mr. Leahy questioned if the application would be able to be heard at the next meeting.  The Board Attorney indicated that he could have the attorney reach out to him or the Board Secretary, because things happen.  Mr. Leahy indicated that he would like to give an extension and have the application carried to the July meeting and not be heard in June.  Mr. Leahy signed a 90 day extension, setting the new deadline to September 13, 2019.
The Board Attorney indicated that anyone interested in hearing that application return for the July 23, 2019 meeting.
A motion was made by Matthew Conlon to carry application ZB01-19-01 to the July 23, 2019 meeting date, second by Arthur McQuaid.

Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

The Chairman asked if Mr. Van Hook was present, he was and then the Board Attorney swore in  Joseph Van Hook, 460 Snake Den Road, West Milford, NJ. 
(This matter was in regards to:)

KAYLAN VAN HOOK (Deemed Incomplete)

REQUEST FOR SITE PLAN AND SURVEY WAIVER

Use Variance ZB 03-19-05

Block 14605; Lot7

Rt 23 South, Newfoundland; R4 Zone
Applicant is requesting a use variance for a hot dog/food truck at this site and is seeking waivers from the Board to have the application deemed complete without the required survey and site plan for parking etc.

The Chairman indicated that Mr. Van Hook’s situation on the agenda was very unusual.  The Board does not usually discuss applications that have not been deemed complete, and suggested that Mr. Van Hook get some legal advice, and sort out what needs to be done because the Board would not be able to proceed this evening in any manner, shape or form without a completed application.
Mr. Van Hook indicated that he was present to receive a waiver on the survey.  The Board Attorney addressed the applicant and explained that one of the completeness items is a survey, and for whatever reason the applicant is not doing a survey.  The Board Attorney indicated that the applicant wanted to be heard without the survey, and what he had suggested to the Board Secretary was if Mr. Hook wanted to ask for a waiver he can do it. The Board Chairman is however, overriding the Board Attorney and saying that we never do that and there is no reason to do it in this case because a survey is required.  The Board Engineer wants a survey, our rules provide for the survey, the Board Planner would like a survey, so we want a survey.  The site plan is another issue because the applicant does not have to have a site plan.  Mr. Van Hook asked if he could call up a witness.  The Board Attorney indicated no.  The Chairman indicated that the Board cannot hear the application until it is complete.  Mr. Van Hook indicated that the question was regarding completeness.  The board Attorney indicated that it appears that Mr. Van Hook is not the applicant, that a Kaylan Van Hook is the applicant and if she were here and decided to call a witness that would be one thing.  Furthermore, the food truck that is going to be on this location is in the name of an LLC.  If it is in an LLC you must have an attorney.  A survey is needed as per our rules, this may be considered to be a pre-existing nonconforming use, but the Board needs to see where the truck is going to be located, and the Board has the right to put whatever conditions on the application. Secondly, there needs to be an attorney when there is an LLC. Thirdly, there is a letter dated February 26, 2019 from the Department of Transportation.  The Board Attorney indicated that he needs to see the original of that letter or the Board needs a letter from the agency that issues the letter, directly copied to the Board.  The Board requests an original from the State.  Mr. Van Hook clarified if the Board wanted one with the original ink on it, and the Board Attorney confirmed that, with an original signature on it.  The Board Attorney indicated that he had been made aware that there may have been improvements made already to the site that cannot be made.  If there has not been a permit granted the applicant runs that risk, it is an enforcement issue.  
It was expressed to the Board Secretary and may have been expressed it to you and or your daughter that it would behoove you to have an attorney.  Now that it is clearly an LLC the applicant really needs an attorney.  Mr. Van Hook indicated that his daughter is the owner of the property and he is at the meeting on her behalf because she cannot leave the house.  The Board Attorney indicated that though he understands, there are rules, the rules are made for everyone that is why if you had an attorney, he would be the one conducting the hearing and would know what to do, your daughter would not need to be here, and an attorney would tell you if you needed a survey.  Speaking candidly, the Board Attorney indicated that when you do not follow the rules you waste money, because the Board Attorney gets calls, other people have to review things, you have an escrow, and you are spending your own money.  
Mr. Van Hook disagreed with the Board Attorney and insisted he followed every rule.

The Board Attorney indicated that there are certain things that you may ask to have waived after the fact, but to get completeness you need to have a survey.  Because of it being incomplete, the matter is not even considered a new application, and not even on the calendar yet, where an applicant would have a completeness date and a deadline date.  The Board Attorney emphasized that an attorney would be worth the initial investment.  Mr. Van Hook indicated that three people were out of work because of this.

The Board Chairman and the Board Attorney thanked Mr. Van Hook and he stepped down.

FRANK MCELROY





Complete:  2/14/2019

Use & Bulk Variance ZB 09-18-12



Deadline:   6/14/2019

Block 2509; Lot 6

62 Passaic Drive, LR Zone

Use variance relief requested to place a 10 foot by 65.5 foot, (656.2 s.f.) in-ground swimming pool in the front yard, where the use is not permitted. 
Bulk variance relief requested for the proposed construction of a 1,531.2 s.f. dwelling 1,122.5 s.f. attached garage, driveways and walkways with variances requested for side yard setbacks, front yard setback, primary building coverage, and 
building height.

[image: image1.emf]
Mr. John Barbarula Esq. spoke on behalf of the applicant.  Mr. Barbarula indicated that the lot was in the Lakeside Residential Zone, it is a lot that is fully developed in an area that is fully developed.  In this area the majority of homes do not meet the 20,000 square feet. This particular house that is existing is 8,818 square feet.  The applicant advertised for a use variance to make sure all the bases were covered, however Mr. Barbarula does not believe that it is a use variance.  The Board Attorney suggested that the use variance issue be discussed first, because if it is not a use variance then it will be handled as multiple bulk variances, and there will be no enhanced proofs.  Mr. Barbarula indicated that one of the underlying factors of a use variance is that the use is not permitted in the zone, however, in a Lakeside Residential Zone you are allowed to have a pool.  A pool is considered as an accessory structure under municipal land use and by West Milford Township Ordinance.  Accessory structures sometimes get put in the front yard.  This property is considered to have two front yards because of the Municipal Land Use Act. At this particular property, we have Lakeshore Drive on one side and Passaic Ave on the other.  No matter where you would put a pool on this property, it would likely be considered in the front yard.  An accessory structure going into the front yard and therefore a bulk variance.  Because of the extreme size of the lot, there are other bulk variances but the use, is permitted.  Mr. Barbarula indicated that the applicant was not putting in a factory, a tower or any other item that would not be permitted.  The applicant is putting a permitted item as an accessory structure in an area where it needs bulk variances.  The applicant’s planner was prepared to speak but it was suggested that the Board Planner, Mr. Ochab speak next to move things along.  The Board Planner indicated that he had spoken to the applicant’s planner Mr. Lydon about the basis for the use variance.  The basis was that the Zoning Officer, in his determination, considered it a use variance.  The Zoning Officer had looked at the ordinance, which has regulations for pools, and one of the regulations for pools is that pools are not permitted in the front yard and he took it literally, therefor it is not permitted.  The Board Planner indicated that it was understandable that the Zoning Officer would have interpreted it that way, but in this case it is just not the right interpretation.  The Board Planner continued, what that section of the regulation is meant to convey is that pools are not permitted in the front yard as a bulk condition not as a use condition, because as previously stated, swimming pools are a permitted accessory use in residential zones.   So it cannot be a permitted accessory use in one section and not be permitted in another section.  The Board Planner indicated that the fact that there is a pool in the front yard, because of the through lot condition is in fact a bulk variance.  The Board Planner indicated that he has been on both sides of this issue and it depends on how the ordinance is written, and what the legal interpretation and intent of that section of the ordinance is.  Mr. Ochab was in agreement with the applicant’s planner, that it is not a use variance in this case, it is a bulk variance, so the bulk variance criteria, hardship or fact that the benefits outweigh the detriments are in play.  The use variance criteria of special reasons, positive criteria in this case is not in play.  
The applicant agreed with the Board Planner’s opinion.  There was a bit of discussion as to how to proceed. 

A motion was made by Daniel Jurkovic to amend the application, in agreement with the Board Planner declaring that it is not a use variance but a bulk variance.  
Second by Arthur McQuaid.
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

The Board Attorney swore in Steve Lydon, employed by Burgess Associates, a licensed 
professional planner, has testified in front of Boards like this, as well as Planning Boards 
Superior and Municipal Court.  Mr. Lydon sits on three Boards currently but mostly does private 
work for the firm, previously employed as a Municipal Planning Director for Morris County for 
about 11 years. All licenses are in good standing presently.
The Board Chairman asked if Mr. Lydon could list a few of the communities in which he worked

and Mr. Lydon listed West Milford Township, Denville Township and he sits on the Planning 
Board and Board of Adjustment in Oakland, and the Zoning Board in Westwood.  Mr. Lydon 

was accepted as a qualified Planner by Chairman Brady.

Mr. Lydon was asked by Mr. Barbarula to address the bulk variance issues and why they should

be granted.  Mr. Lydon explained that a C-1 variance is a traditional hardship variance, where
there is a feature associated with a lot that causes a non-conformance, non-compliance with an 
ordinance, or with a lawfully existing structure on that lot, that precludes development 
consistent with the zoning ordinance.  A C-2 variance is different because there the focus is not 
on the property, and why you cannot comply, it is more on the surrounding properties and why 
the deviation from the ordinance is a benefit, not so much to the property in question, but to the 
surrounding properties. The focus of the two applications are different but can also be 
interwoven in an application.  
Mr. Lydon indicated that the negative criteria has to be satisfied, that if the proposed deviation were to create a substantial impairment to the zoning ordinance or masterplan, the Board should carefully consider granting it.  Lastly the applicant has to demonstrate that there will be no substantial detriment to the public good, in this case that really means the neighborhood. Those are the two parts of the negative criteria.  
Mr. Lydon indicated that the lot had already been developed with a house on it, there is a deck and a septic system, so it is a disturbed lot.  It is not raw land.  The lot is in Upper Greenwood Lake, where almost every lot is under 20,000 square feet, which is the minimum required and this lot is particularly deficient.  The lot is in a zone where 120 feet of lot width is required and the lot has 40 feet.  It is an elongated lot, where 150 feet is required by ordinance and has 220
feet, for 8800 square feet.  Surrounding properties are developed, and they do not conform to the zoning either.  In some cases the applicant gets asked if they have approached neighbors in an attempt to acquire additional land, to minimize the effect of the deviation from the ordinance.  There is nothing in this case to make the lot larger.
Mr. Lydon indicated that the goal is to take down the existing dwelling and replace it with a dwelling that mimics and matches the lot.  It is an elongated and narrow dwelling, with side yard variance where 40 feet is existing and 120 feet is required.  The new plan will make both side yards wider.  That is the basis for the C-2 part of the variance.  Mr. Lydon continued indicating that the house will be going over a garage, removing the need to park cars out front, another C-2 benefit, an enhanced visual environment, which is one of the purposes of the Municipal Land Use Law.  

A Board member asked if the garage would be treated differently if it were a detached garage.  Mr. Lydon indicated yes, that it would be a front yard structure.  A Board member indicated that if it were detached you would have a smaller principle structure and then an accessory structure, which would have its own footprint and coverage, and it would be a question of which is more desirable in terms of master plan, attached verses detached garage for that community.  Mr. Lydon was asked why an attached garage would be more advantageous than a detached garage and he indicated that having the attached garage, the structure would be set back farther from Lakeshore Drive rather than having a second structure in the front yard.  An attached garage is more compact.  There would need to be a minimum 15 foot separation between the principal and secondary structure.  One would need to have access to the garage, and that would spread the development out.
Mr. Lydon indicated that the building coverage is greater than what the ordinance allows, the ordinance allows 10%.  By having 2 full stories over a basement, the applicant has tried to minimize the footprint.  The applicant is also seeking a building height variance, the ordinance allows 35 (feet) and they are seeking 37+ (feet).  On the architectural plans, from Lakeshore Drive, the peak elevation is only 27 feet above grade, and that is relatively small and well within ordinance parameters.  The variance request is that the land drops away from the dwelling, to give a walk out basement, but the grade slopes and the topography is a feature of the lot and that is a C-1 basis for the granting of the variance.
A Board member asked if there had been topography material provided and Mr. Lydon indicated that Mr. Barbarula had material.  There had been multiple packets provided to the Board.  Mr. Ochab indicated that there were faint contour lines on Mr. Houser’s drawing.  In the direction going toward Passaic Drive the property rapidly drops off.

A Board member asked if it would be fair to say there is a 10 foot drop from the one side of the building to the other.  Mr. Lydon indicated yes, maybe 11 feet, almost 12 feet depending on where you measure from.  Mr. Lydon indicated that the topographical drop is what is creating the need for a variance, it is basically a two story structure along the Lakeshore Road frontage and 3 stories along the back.  
Mr. Lydon went back to the variance for the front yard swimming pool, indicating that this lot is an unusual lot, it is not favored by New Jersey because it is a through lot.  There is a septic in one front yard, the dwelling somewhat in the middle, and the driveway and pool in the front yard.  The pool is an in ground pool, which goes to some of the mitigation factors, you visually will not see it unless you are right at the property. It will be surrounded by a concrete walkway and fenced in.  Mr. Lydon reasoned that the Board could grant the application, in that if the Board is going to grant a pool of any size, it would be placed in a front yard, because of the way the lot is defined.
Daniel Jurkovic asked what the pitch on the roof was, going back to the height variance.  Mr. Lydon indicated that it was a typical residential roof but did not have the exact pitch.  Mr. Lydon was asked if the pitch could be changed to allow for the two foot change not to be necessary.  Mr. Lydon indicated that he did not know but that the applicant had made efforts to minimize what he asked for in the application.  Mr. Lydon indicated that the house was only a two bedroom and not a mansion.
The Board Planner asked if Mr. Lydon knew on each side, how far the adjacent buildings are off of their side yards.  The Houser Engineering drawings show the lot to the east is set back quite a ways from the common line, that drawing does not show that that property is higher and angled to take advantage of the lake and there is a free standing shed and some fencing and a fair amount of landscaping between the dwellings.  (Some inaudible discussion, about the roof, the Engineer for the Applicant is going to address a bit later.)
Mr. Lydon outlined the facts for approval of the case according to him, and indicated that this lot exists and has been developed as a dwelling for 65 years, the applicant did nothing to create the undersized, through lot nature confronting this application.  All the surrounding lots are developed, and all surrounding lots are undersized for the zone.  The property owner is unable to increase the size of his lot.   
Mr. Lydon went into reasons for approval, firstly, the lot is very narrow and the dwelling has been designed to mirror the lot.  The dwelling is very narrow for contemporary housing purposes.  The applicant is seeking a front yard setback between the dwelling and Passaic Drive and it is his belief that is a C-2 benefit, because the dwelling is getting moved further away from Passaic Drive and they are removing some improvements in the right of way.  The front yard setback facing Passaic Drive is less important because Upper Greenwood Lake is across the street from the subject site, with no neighbors on the other side of the street.  The applicant is seeking a setback variance, the Passaic Drive elevation has been modified to provide some interest, and not provide a straight plane going up.  On the architectural plans the dwelling might look taller because of the use of vertical planking on the upper floor.  Another reason to grant the Passaic Drive front yard variance, is that it is close but slightly further back than the house to the west and conforms with the pattern of development.  Mr. Lydon indicated that in creating the visual for the street frontage there is a C-2 basis for the granting of the variance. 

The applicant is seeking a garage, and it has been attached to the development to minimize the extent of the development. Storing cars inside is another C-2 benefit.  Mr. Lydon indicated that building coverage is simply related to lot size.  The applicant has only 44% of what the ordinance requires, which is a function of the small size of the lot.  Generally the building is really a 2 story dwelling, with walk out basement, which he feels is a C-1 feature of the property.  The façade is articulated to mitigate the Passaic drive appearance and avoid a sterile look.   Mr. Lydon indicated that as far as negative criteria goes, there is no substantial detriment to the public good, there was a single family house on the lot, if the application is approved there will be a single family house on the lot.  The intent of a Lakeside Residential district is to respect the existing development pattern.  Mr. Lydon feels this application does that, replacing a single family house with another, and it is consistent with the existing development pattern as the use remains the same.  Mr. Lydon indicated that the Passaic front yard setback is proposed to be enlarged, and is approvable since the adjacent lot south of the subject property maintains a comparable front yard setback and it is getting enhanced from what it is today.  The lot from the north is cantered away from the PQ and elevated.  There is no detriment created with the variance for the front yard setback.  There is no substantial detriment created by the side yard variances as location of adjacent dwellings allows for sufficient air light and open space. This is especially true for the lot to the north, where a shed, fencing and landscaping are between the two dwellings.  Mr. Lydon indicated that the pool can only be in the front yard if there is going to be a pool, and that it is an in ground pool mitigates the fact that it is in the front yard.  The pool is set back about 20 feet.  The adjacent lot, to the East has a paved parking lot in the area, and the pool would not be a detriment to that.  The other property is set back somewhat further.
Mr. Lydon indicated that for these stated reasons, the Board should grant the requested variances.

Mr. Barbarula reiterated this particular lot is a through lot, has front yards on both Passaic Drive and Lakeshore Drive, it has unique physical features and topography.  The subject property is increasing in keeping the side yards from existing dwellings, it is in keeping with the zoning and no matter where you would put a pool it would still be considered a front yard.
Mr. Lydon testified those statements were true.
Mr. Barbarula continued, in order to respond to Mr. Jurkovic, in terms of the garage being attached, number one is the extreme limit to the size of the property and by this particular garage being attached it in fact gives a more compact dwelling.  It is also farther back from Lakeshore Drive added Mr. Lydon.  Mr. Barbarula indicated that overall the points being made are that there is no real detriment and that it is keeping with the zone, it is in keeping with the lake community, with that testimony Mr. Barbarula offered the witness to the Board for questioning.
Chairman Brady asked if Board members had any questions for the applicant’s expert.  Mr. Castronova asked if the proposed 37’ height dwelling going to block any of the neighbor’s views of the lake and Mr. Lydon indicated that it would not. Mr. Lydon cleared up confusion as to whether this was a site had any abandoned vehicles on it. It does not. (Mr. Castronova was thinking of another property.) 

There was discussion going on about the roof height and then the applicant’s Engineer was sworn in to testify.  Mr. Jeffrey Houser, earned his Bachelor of Engineering Technology from Stevens Institute of Technology in Hoboken, New Jersey.  Mr. Houser worked for different firms after graduating and then founded Houser Engineering 10 years ago.  He is a licensed Engineer in multiple states, including New Jersey and has appeared before many Land Use Boards including this one.  Mr. Chairman accepted Mr. Barbarula’s submission of Jeffrey Houser as an expert engineer.
Mr. Barbarula indicated that a variance would be able to be eliminated by decreasing roof the height. 8’ by 12’ is existing and it could be made to be 6’ by 12’, to make it within the height requirement.  Mr. Barbarula indicated that they would amend the application in order to eliminate that variance. 
Mr. Barbarula asked if Jeffrey Houser was the Principal of JR Houser Engineering and it was agreed.  Mr. Houser was asked if he prepared the plan and he said his colleague Tyler VanderValk had prepared the plan but that he was familiar with it. Mr. Houser was asked about his engineering criteria for the design. Mr. Houser indicated that the site is a through lot as previously stated, in general he wanted to keep the house in the current location, they increased the front yard setback along Passaic Drive by about 7 feet.  This property is served by a septic and a well and that is challenging in regard to proper separation distances.  Moving the house back the 7 feet allows more land for a more conforming septic, an environmental benefit.  The well location is almost in the middle of the lot, the well will remain and be updated with a locking lid to grade, because it will be in a vehicular traffic area.  The side yard setbacks are being slightly improved upon, where the requirement was 40 feet and there were existing non-conformities of 2.94 feet and 8.44 feet and they are improving to 3.0 feet and 9.0 feet.  For the front yard setback the required amount is 40 feet and the existing house is 29.1 feet and it is being increased to 36.7 feet along Passaic and the front yard setback along Lakeshore is currently 156 feet and it will be decreasing to 122.5, moving the house farther from the lake itself.  Mr. Houser indicated that they are increasing the impervious surfaces with the pool itself, however the pool will be located in the current compacted gravel driveway area.  The drainage patterns will not change much.  Currently it drains toward the south and then loops back around.  Mr. Houser does not anticipate runoff problems.  Storm water measures were considered but due to the location of the septic, the neighboring septics and wells, opportunities for any type of recharge are extremely limited, virtually impossible with or without construction changes.  Mr. Houser indicated that given the fact that the applicant is going to change the height of the building to conform to the 35 foot requirement, this project will provide an improvement to the neighborhood, and to the bulk variance issue of the building itself, and from a septic and well protection perspective.

Mr. Barbarula asked Mr. Houser if based upon the restraints that the applicant had with the configuration of the lot, was this the best placement for the pool and the dwelling in his opinion and he answered yes.  Mr. Barbarula also asked if Mr. Houser and Mr. VanderValk had tried other machinations that were less suitable and Mr. Houser answered in the affirmative. Mr. Houser also confirmed that there was no real recharge option.  Based upon the engineering of the site there will be no increased run off to adjoining properties by the development proposed.  Mr. Barbarula submitted the Engineer to questioning by the Chairman and the Board.    
Mr. Castronova indicated that the West Milford Health Department as well as other departments had written concerns about the property.  The memos had gone out to the Board members when the application initially been put on the agenda, and Matthew Conlon suggested maybe in the interim some of the issues may have been resolved.  

Mr. Brady suggested we take a break, and allow the applicant to review the memos from various departments and address any concerns after.  
Michael Gerst made the motion to take a break and second by Arthur McQuaid.  
All in favor. None opposed.  The time was 8:47 pm.
At 9:01 pm the meeting reconvened.  Mr. Houser indicated that he had reviewed the memos and would address each item.  The Environmental Commission had a concern with the total proposed lot coverage.  As a 20,000 square foot zone, that allows 10% lot coverage, if it was an existing conforming lot there could be 2,000 square feet of coverage and 1,531 square feet (about 17%) are proposed, combined with the garage.  Matthew Conlon clarified that it is still less than what would be allowed if the lot were conforming to the zone requirements.  A Board member asked if Mr. Houser had done a calculation of what the lot coverage would be without the garage.  Mr. Houser indicated that it could be done.   Mr. Houser continued to address the Environmental Commission concerns.  Regarding the total impervious coverage, the applicant is increasing the impervious coverage, but pointed out that the driveway would be gravel to minimize run off impacts and of the overall impervious coverage, 25% is the gravel driveway.  The proximity to Greenwood Lake issue will be addressed with the Health Department concerns.  The proposed house is more or less in the same location as the existing house, in answer to the issue of lighting and neighbors. Discussion as to whether or not the Board is not seeing something in particular, it was decided that it was a site plan issue and we were not at that stage yet.  Mr. Houser indicated that the Commission had expressed concerns about the building height, a matter that has been remedied by reducing it to make it compliant.  There is a small drain inlet off the south corner of the garage, a low spot, it connects down to an existing dry well.  The driveway is still considered impervious coverage, but from a drainage perspective it helps.  Mr. Houser addressed the memo from the Health department, which stated they had not received any plans and the deck is encroaching on the existing system, there is an existing seepage pit that is less than 50 feet from the proposed dwelling, the Health Department is going to need a certificate of compliance and as-built prior to any building department approvals. No building plans were submitted at the time, new septic plans have been designed.  Mr. Houser indicated that the current system is antiquated, comprised of a septic tank and a seepage pit, the pit being on or perhaps over the property line.  The proposed system is modern and would have an advanced treatment.  The effluent that is coming out of an advanced will be 95-98% treated for organics and solids compared to 30-40% from a standard tank. The location of the disposal field is 50 feet from the lake.  If the house was not to be relocated the system would not fit as proposed.  Today’s septic code states that if a house is torn down the new septic built there would have to conform to the new standards.  Mr. Houser indicated that in this type of neighborhood if you knock down a house it is virtually impossible to design a conforming system, which means it condemns the property.  The State has to approve the septic because the Health Department cannot approve it. This is the best design given the parameters and the treatment will be enhanced.
Steven Castronova asked about the applicant getting their approvals first and Mr. Houser indicated that it had been discussed and they elected to go for the variance first.  
A Board member asked if the client realized that any approval that the Board might give is subject to approval.  Mr. Barbarula indicated that one could not acquire a building permit without the TWA anyway, but the State is not in the business of buying this property, a typical State move of passing a law and then dealing with the problems that arise later.  Mr. Houser indicated that he was fairly confident that they would get the approval, as he has had two similar applications in the area that went through.
Mr. Houser addressed the memo from the Board Engineer.  Area disturbance exceeds 5000 square feet, requires soil conservation certification application.  The applicant will provide the appropriate details for that, it is standard.  Expansion of the existing private drainage system requires additional details, requires outlet and that question was answered there is a drywell there recharging into the ground, and can be clarified on the plan as an existing feature.  As a final note Mr. Houser indicated that the address should be changed from 62 Passaic to 269 or 271 Lakeshore Drive.  Discussion about how to change an address.  People cannot find the applicant’s address because the driveway is on the other side of the house from the mailbox.
The Board Engineer, Patrick McClellan spoke to the expert and indicated that a lot of points had been addressed already but while the impervious cover table seems threatening at first, storm water management cannot be done due to area septic and well constraints.  It was an excellent choice that the driveway remain gravel because it changes the nature of the run off and the Board Engineer was going to propose that it remain gravel and Mr. Barbarula agreed to that condition.  Mr. McClellan indicated that the drainage works because it worked for the existing conditions but he cautioned against any type of misdirection of water onto neighboring properties, for the record.
The Board Planner indicated that he had nothing further for the Applicant or the Board, as he had provided a full report complete with aerial photographs, his issue had predominantly been with the use variance verses the bulk variance portion of the application, and that had been resolved.
Chairman Brady opened the application to the public, and asked if anyone would like to speak.
Steve Leubling, 68 Passaic Drive, was sworn in.  He had lived there for 55 years.  Mr. Leubling questioned the location of the pool being 15’ from Lakeshore Drive, which is a main artery, as other people will see it and also want a pool in the front yard.  Has anyone actually walked the property and seen the impact on the neighborhood and the proximity to the neighbor’s bedrooms.  Mr. Leubling spoke to the proximity of the parking area and the fact that cars will be coming in just a foot from his property, currently cars come down the middle of the 40 foot lot.  Mr. Leubling questioned if there could ever be pavement there and was told that could be a permanent condition, as part of the resolution, and if it were to try to change it ever he would be notified through the same process with the Board of Adjustment, and a notice.  Mr. Leubling indicated that of the setback available he would like more than the 4 extra inches he was getting.  There is 12 feet available and he would have 3 feet on his side and the other property would have 9 feet.  
Daniel Jurkovic asked where Mr. Leubling’s house was in relation to the plan and was shown, the house in the corner.  Mr. Leubling brought up the trees and began to speak on behalf of a neighbor and was interrupted by Mr. Barbarula objecting as he felt Mr. Leubling had gone far afield as to the matter of heresay.  The Board Attorney indicated that testimony needed to be kept to Mr. Leubling’s experience and concerns, not heresay of what other people have told him.  Mr. Leubling questioned the trees and what could be done. The Board Attorney indicated that there are rules that would have to be followed, zoning and otherwise.

Mr. Leubling questioned if he could do an addition, and the constraints therein, and the Board Attorney told him that it was a hypothetical that would take place in the future.  Mr. Leubling had a question for Mr. Ochab about the manmade materials covering 70% of the property, to him it looks like the numbers do not add up.  The Board Attorney indicated that Mr. Leubling  would have to look at the definition for Municipal Land Use Law, relating to coverage, not everything was included in the calculation. 
Daniel Jurkovic mentioned that in the paragraph above the 70% there is a reference to what does and does not go into the coverage calculation.  Mr. Ochab had put that in on his report.
Mr. Leubling does not see the benefit to the neighborhood.  Most of the homes in the neighborhood are single level homes.  He does not agree with the size of the home.  Mr. Leubling expressed concern about the well and it being on the driveway now and how that was going to work with a grade change or possible retaining walls.  Mr. Leubling indicated in Mr. Ochab’s report, he had said that it should be discussed that the rooms should be smaller to benefit the property to the north, and that is his property.  He had discussed the design of the home with the home owner, and feels that the house is being over built, with four bathrooms for two people.  Matthew Conlon spoke to the relevance of the number of occupants and not the matter of the variances before the Board.  Mr. Leubling indicated that if the rooms were smaller, the side yard setbacks could increase.  Matthew Conlon indicated that there had been testimony that the side yard setback was going to increase under the current plan.
Mr. Barbarula clarified that the distance went from 2.94’ to 3.0’ and 8.44’ to 9.0’.

The Board Attorney spoke to the objector and reiterated that the property is an unusual shape, with a street on both ends, 40 feet wide and 160 feet long.  The Board takes into consideration the topography and shape of the property, and all the different constraints.  If an applicant wants to take down a house and build a new one, and if the Board says this is what the zoning is today and the applicant had to comply with it and they cannot, we are zoning the property inutility.  The property cannot be taken away.   The height had been 37.5 feet and the applicant is trying to accommodate the Board’s concern and has reduced it.  The applicant wants a swimming pool and it is a permitted use in the zone.  The Board Attorney indicated that the applicant is trying to put the pool where it will have the least impact.  The applicant’s engineer indicated that the new septic will be three times better than what is there now.  It appears that they are trying to keep everything in conformity with the best plan for the applicant and the neighbors.   The Board is aware of Mr. Leubling’s concerns, which exist because there is a house on the property and those concerns are being considered.  The Board is not responsible for the applicant’s plan.  Suggestions may be made, and the Board can approve or deny the application. They have constraints, the lake, the wells, the septics, they have hardships.  The Board Attorney indicated that even if there is negative impact upon the neighborhood and the applicant has the ability to minimize it, that does not mean that the Board rejects it.  The Board has control over certain things but no control over other things.  This is a site specific application.
Ken Ochab spoke to the objector to let him know he is there to provide information to the Board and that things are discussed after the public has had a chance to speak.  Mr. Ochab indicated that it is a question of improvements in the neighborhood, investments in property, verses impacts those investments will have to the surrounding properties.
The Chairman asked if anyone else would like to speak for against the application.
Motion to close the public portion by Michael Gerst and second by Matthew Conlon
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

Mr. Barbarula thanked the neighbor and indicated his agreement with the Board Attorney that this is a unique piece of property.  Under the Land Use Act, the particular shape of the property is a criteria to be able to grant a bulk variance case, it is only 40 feet wide, because it is 221.40 feet long and fully developed on all sides with other substandard lots. The height variance has been eliminated, but the building is being moved back and that makes more grass and area for the septic.  The applicant’s planner did a report and spoke to the Board Planner and feels the reasons for approval by the Board is that it is an extremely unique piece of property, there is no vacant land available for purchase and an existing homes are already nonconforming, the home is being designed in a shape that will fit the topography and the dimensions of the lot.  Mr. Barbarula indicated the design of the home has been considered for a long time.   The applicant agrees to the gravel being used for the driveway so there is no detriment to the adjoining properties.  The garage became part of the house, and eliminated other variances by not having two accessory structures and it is aesthetically pleasing. It encourages the development and redevelopment of the area, and improvements in housing size, accordance with the master plan.  Mr. Barbarula indicated that for all those reasons, and for all of the facts responsive to the inquires, he believes that the application is appropriate for approval, and asks that the Board does with stipulations, that the applicant has amended the roof to eliminate the height variance and that they will prohibit the paving of the driveway through a deed restriction or whatever process necessary.  Mr. Barbarula asked for an approval of the application by the Board.
Chairman Brady asked if there were any more questions to discuss.

Michael Gerst indicated that he wanted to discuss a point with the objector who spoke.  Mr. Gerst indicated that the property in question by definition has two front yards, but the pool would be going in what is considered the applicant’s back yard and he indicated that if Mr. Leubling were going to have a pool installed, the way his lot is placed, he would be required to have a front yard variance for an accessory structure.

Daniel Jurkovic indicated that any part of a property that touches a road is considered a front yard so there is no back yard to use, it is two sides and two fronts, no back.  That is why these type of applications come before the Board.  The objector had questioned the size of the rooms, and Mr. Jurkovic pointed out that there are certain sizes that are desirable and certain sizes that are problematic for room size, inside of a house, he knows from personal experience and past expert testimony.  Arthur McQuaid indicated that a retired person needs space for family and grandchildren.  Mr. McQuaid indicated that testimony has been given that it is a unique piece of property, being only 40 feet wide, and 240 feet deep, with no way to enlarge the lot through a purchase of land.  Testimony has been given that there is going to be a two car garage, which improves the aesthetic but also saves on lot coverage because there will not be another separate building on the property.  There will be a gravel drive way, that will help with rain water.  The applicant is willing to lower the roof to conform, it is considerable and the Board appreciates that being lowered to get rid of that variance.  There will be enhanced treatment for the septic system.  
Mr. McQuaid made a motion to approve BULK VARIANCE ZB 09-18-12, Block 2509; Lot 6, 62 Passaic Drive, LR Zone.  Second by Michael Gerst.
Matthew Conlon asked that the motion be amended to include the conditions agreed to by the applicant and the Board.

Matthew Conlon made an amendment to the motion for lot frontage on both streets, Passaic Drive and Lakeside Drive, side yard on both sides, front yard on Passaic, primary lot coverage, and accessory in the front yard on Lakeshore Drive, with the condition to have the driveway remain gravel.  Arthur McQuaid declared it so amended.
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

Mr. Barbarula indicated that a deed restriction would be the best solution regarding the driveway remaining gravel.

Chairman Brady indicated that this evening there would be a slight variation from the agenda this evening and asked the Board Secretary to call the Dewar application.

LINDA DEWAR






Complete:   4/22/2019

Bulk Variance ZB 03-19-06




Deadline:    8/20/2019

Block 7618; Lot 4
7 Washington Lane; LR Zone

Bulk variance requested for rear yard setback where 60 feet is required and 31 feet is proposed, and such other relief as the Board deems necessary, so as to permit the construction of a bathroom addition.

Ms. Linda Dewar, 7 Washington Lane and son in law Mr. Jegar Keeney, 43 Lakeview Drive were sworn in by the Board Attorney.  Ms. Dewar indicated that she purchased the home in November of 2018, and ran into problems with the house, one being an unsafe bathroom.  Ms. Dewar is requesting a 10 x 10 addition to be placed at the rear left side of the house to include a bathroom and a closet.  A Board member asked what the safety issue was.  Ms. Dewar indicated that the bathroom is so small that you can wash your hands and use the sink at the same time, there are no handrails and there is a slip hazard.  There is also a closet that you pass through to get into the bathroom.  Matthew Conlon asked if the closet could be removed to make the bathroom bigger.  That was not an option and there is no other place to put the bathroom. Mr. Keeney indicated that the cabin is a 1940 log cabin 950 square feet, to make rooms any bigger on the inside it would encroach on the other rooms, the living area and kitchen.  The request is minor for the rear yard setback, where 60 feet is required and 31 feet is proposed.  It is already an existing nonconformance, additionally the building coverage is barely increasing.  Matthew Conlon asked if there would be any impact on the septic system or the well.  Ms. Dewar indicated that it was a 3 bedroom septic and the septic in the front and will not affect neighboring septics.
The Board Attorney asked if there were homes on either side of her property and behind her, and she indicated yes, and there was no property available to her.

Matthew Conlon clarified that it was an existing 3 bedroom and this addition will not increase the number of bedrooms in the home and therefor increase the septic.  It decreases the number of bedrooms.  

Daniel Jurkovic indicated that houses according to master plan need to be improved and brought up to date and up to code.

Ms. Dewar had nothing more to add and Chairman Brady opened the discussion up to the public.
A motion to close was made by Michael Gerst, second by Matthew Conlon.
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

A motion to approve Bulk Variance ZB 03-19-06 for Linda Dewar, Block 7618;   Lot 4, 7 Washington Lane in the LR Zone, was made by Matthew Conlon.

Mathew Conlon indicated that testimony described that the addition is going into a nonconforming setback, there is no adverse effect on surrounding properties, or the independent septic system or wells those of neighboring properties, there is no additional land to purchase to alleviate the hardship and it is going to maintain the aesthetic of the property and positively impact the neighborhood.
Second by Michael Gerst.
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

The Board Attorney indicated that he would hopefully have the resolution for Ms. Dewar ready in time for the next meeting, and at that time the Board would memorialize the resolution, the Board Secretary will then advertise it in the newspaper and anyone wanting to appeal has 45 days in which to do so. After that waiting period expires, Ms. Dewar is free to proceed with her addition. If she proceeds and someone appeals, they could stop her construction.  An applicant cannot acquire a building permit until a resolution is memorialized.  Ms. Dewar thanked the Board.
MICHAEL DARMSTATTER (Amended)


Complete:  2/15/2019
Bulk Variance ZB 06-18-04




Deadline:   6/15/2019

Block 6403; Lot 1.01

151 Lincoln Avenue; R-1 Zone

Originally approved and variance granted by the board last year for a proposed accessory building 12 feet by 30 feet, and was located 11 feet from the side property line to stable a horse.

The revised application proposes an expansion of the accessory horse stable to 12 feet by 36 feet, maintaining the 11 foot side yard setback and the 33.7 foot separation to the existing residential structure.  The expansion requires the approval of these two variances.  The purpose of the expansion is to allow two horses to be kept on the property.
Michael and William Darmstatter were sworn in as they had been previously.  William Darmstatter indicated that the Board had granted them a building with two stalls and one tack room and the reason they were back was because they wanted to have two horses and change the size of the barn, (There was discussion about who was present the last time testimony from the applicant was made and everyone present had also been present at the last Darmstatter meeting.)  William Darmstatter continued and spoke about how at the last meeting some of the Board members had questions and wanted to review certain things and also the Board had requested that Courtney Brenner, the applicant’s horse expert, be at the meeting and she had been there but had to leave.  Mr. Darmstatter indicated that the purpose of the application is to allow the applicant to conform to the ordinances, they have two stalls and they want to have two horses.  They want just one horse now but may want a companion horse in the future as horses can get lonely.  The building would be slightly larger instead of 10 feet by 10 feet, it would be 12 feet by 12 feet to give the horses more room.  The building now being 12 feet by 36 feet.

Ken Ochab the Board Planner questioned if the applicant had an acre of land, and Mr. William Darmstatter indicated that he had an acre and a half.  
Daniel Jurkovic asked if there is any relation to the number of horses and the size of the land.  William Darmstatter indicated no, and that the requirement is that you can only have one horse for each stall.  Two stalls, two horses and if you had four stalls you could have four horses.
The Board Planner read code 500-90 subsection B, one acre is required for the keeping of horses, except as provided in section D-5, which has to do with farm animals on subdivisions, the number of horses permitted shall be determined by the size of the accessory structure housing the animals, using one hundred square feet of roof area per animal as a criteria for determining the number of horses.
William Darmstatter indicated if they go to 36 feet like they would like to do they would have 144 feet for the two animals.  

The Board Planner clarified that the applicant would meet that section of the ordinance, there would be no variance for the horses themselves.  The variance would now just be on the expansion of the accessory structure.  The location had already been approved.
The Board Attorney indicated that the Board was there for the purposes of the expansion of the building only and not the number of horses.
The Board Chairman asked that the Board Planner read aloud the requirements necessary to have two horses. 

The Board Planner read code 500-90 subsection B, one acre is required for the keeping of horses, except as provided in section D-5, which has to do with farm animals on subdivisions, the number of horses permitted shall be determined by the size of the accessory structure housing the animals, using one hundred square feet of roof area per animal as a criteria for determining the number of horses permitted on the property.  So if he had more than 200 square feet of roof area, on his accessory building he is allowed to have two horses under the ordinance.
Matthew Conlon asked if it was ever verified that it was stated in the resolution, as it was read at the meeting and agreed to by the applicant, about a one horse restriction.  Was that point ever solidified after the lengthy discussion?
The Board attorney referred to the minutes from the August 28, 2018, page 6, “Arthur McQuaid wanted confirmation, moving an additional 6 feet off the property line, manure pick up every 2 weeks, dismantle the barn if new owner are to move in and not utilizing as a stable area it will be responsibility of buyers or sellers to remove the structure and fenced in area, record the resolution, evergreen buffer, 2 stalls 1 horse and a tack room in the middle. 2 stalls capacity of 3 with one horse.”  The Board Attorney indicated that somehow at least the Board had the impression that it was to be limited to one horse, but the Board is here today because the applicant came back for an amendment because it was not their intention to limit it to one horse.  William Darmstatter indicated that was indeed the case.  The Board Attorney also indicated for clarification that the applicant also wanted to have a little more space, to be a little more humane, for the horses.  Mr. William Darmstatter confirmed that was absolutely correct.

There was a question by the Board to what would stop the applicant from asking for additional horses and Mr. Michael Darmstatter indicated that they would agree to something in the resolution to stop the applicant from coming back to ask for more horses later.    
The Board Attorney referred to page eight of the March 19, 2019 minutes, “Conversation went back to the engineer for Mr. Nicol.  He indicated that farm animals shall be kept in a manner that shall not constitute a public nuisance.  Mr. Nicol indicated that due to setbacks the buffer is being violated, the structure is in a non-conforming location, and the reduction to one horse is appropriate.  Mr. Nicol also indicated that this project is not conforming to the municipal land use law, it will have a detrimental effect to the surrounding properties and the public good.”   The Board Attorney indicated that Mr. Ochab was indicating that the applicant is asking for the variance, the Board was giving the applicant the variance, the Board does have the right to put conditions on it, and even though it was not the applicant’s impression that they were being limited to one horse it could have even been the Board Attorney in preparing it that in the language it appeared the applicant was being limited to one horse. 
The Board Attorney clarified the situation, it appears the Board limited it to one horse, it was not the applicants intention, the applicant filed the amendment to the application, and now the Board has to make a determination of whether or not to limit it to two stalls and a tack room and one horse.
Arthur McQuaid asked the square footage and it was determined that it would increase to 432 square feet which he thought would allow four horses.  Discussion ensued.  The Board Planner indicated that because the applicant is in front of the Board for a variance, for the accessory building for horses the Board can apply its conditions and limitations.  More discussion about whether the applicant had accepted having no more than two horses.
Matthew Conlon indicated there was also the question of manure removal and the need for an expert witness for various items.  
Mr. William Darmstatter indicated that the removal of manure for one horse was to be every two weeks.  If the Board wanted to stipulate that it be every week he would be in agreement.  Matthew Conlon posed a question about the Board needing the testimony of an expert witness, and the Board Attorney then asked the applicant if he were willing to accept the testimony of Ms. Eric and the applicant indicated that he had met Ms. Eric before and that would be fine.
The Board Attorney swore in Ada Erik, 1693 Macopin Road.  Ada Erik used to be on the Board of Adjustment and that is how the Board Attorney knew she was a horse expert.  Ms. Erik indicated that the ordinance that the Board Planner had read before had been written by her in 1988.  
Ms. Erik indicated that a weekly removal of manure was adequate and that the smell and fermentation maximizes in 8 days and she would be satisfied with the applicant removing the manure weekly as the applicant had agreed.  Ms. Erik also was in support of the 12 foot by 12 foot stalls and mentioned New York City Police horses are housed in 12 foot by 12 foot stalls, as it allows them to be housed for longer periods.  Ms. Erik indicated that the 10 foot by 10 foot ordinance was written because the State Ordinance at that time was 32 square feet, so the compromise was made to ten foot by ten foot.
Daniel Jurkovic questioned if having a 12 foot by 12 foot stall would lessen the impact on the community.  Ms. Erik indicated, yes, if the horses were to be kept inside.
The Chairman asked Ms. Eric if she would be willing to testify for the public portion of the meeting and she agreed.  Mr. Darmstatter had nothing further to add, indicating that the Board was clear as to why the applicant was there, what originally happened, and what the applicant is trying to do. 
The Chairman reminded everyone that there would be no new testimony after 11:00, if more people would like to speak beyond that time the meeting would be extended to another one.  The Board will allow anyone who wants to express themselves to do so.
The Board Attorney requested that anyone having any direct questions for Ms. Ada Erik, go first as she is at the meeting voluntarily as an expert.  

The Board Attorney swore in Sandra Sloat, 21 Cahill Cross Road. Ms. Sloat testified that she was an expert on having her neighborhood ruined from horses.  Ms. Sloat indicated that there are horses on 9 Cahill Cross Road, and she at 21, has had rats, odor, horse flies and quality of life has been ruined because the horses.  The Board needs to consider quality of life.  
The Board Attorney swore in Mark Nicol, 20 Central Ave, and he asked Ms. Erik if it was okay to have horses in the front yard. She said no.  Ada Erik testified that during the 1988 horse ordinance fight and Echo Lake Stable had just come into Town, and Spiced Apple Farm had just come into existence. The Town imposed a rule that one had to have a grass area in the front, and not have horses in the front.  The horses can be in the grassy area but not be stabled there. The Board Attorney asked for clarification, if the horse was allowed to be in the front yard if there was a grass area.  Ms. Erik indicated that horses cannot be corralled in the front yard, because when horses are corralled in a small grass area it becomes dirt, so they cannot be left there all the time.
Daniel Jurkovic asked Mr. Nicol why he asked the question and how it relates to this application.  Mr. Nicol indicated that he had heard that you were not allowed to have horses in your front yard.  Daniel Jurkovic asked if Mr. Nicol was suggesting that there was going to be use in the front yard.  Mr. Nicol indicated that the corral was in the front yard, along with the cistern well and his concern was that the manure would seep into the well and go into the ground water.  
There was some discussion as to whether there had been a resolution to the front yard matter and discussion came back to a picture the Nicol’s were submitting.  The Board Attorney indicated it would be filed as Exhibit ON1 5/21/19 and asked for an explanation of the photograph submitted.   It is 9 Cahill Cross, and shows what the potential condition is inside a corral that has horses in it for some time.  Mr. Nicol questioned if it is one horse per acre, why is it two acres per goat.  The Board Attorney indicated that a goat is considered a farm animal and a horse is considered more of a pet.
Matthew Conlon brought up the subject of the location of the corral.  The Board Attorney indicated that the issue, according to Ada Erik was not codified in our Zoning Ordinance and so it is not a condition but may have been a condition of the other applications that were imposed on a site specific basis (that Ada Erik spoke about).   The Board could make a condition of where the corral was to be located and did so last time.  
Matthew Conlon basically asked if there was law prohibiting the location of the corral outright, why was the Board looking at the application for the amended variance.  The Board Attorney clarified that there was not a law, that Ada had testified that she remembered the conditions of a past resolution, but it is not part of the Town’s ordinance, therefore that condition does not apply unless the Board decides to apply the same condition to this application.  Mr. Conlon thanked the Board Attorney for the clarification.
The Board Planner indicated that he was looking at Chapter 71 of the general ordinances of the municipality, which refers to animals and not zoning.  There are general ordinances for dogs, cats, water fowl, etc. but nothing in respect to the keeping of horses.  The Board Attorney’s interpretation was that because the ordinance does not specifically deal with horses, they are put in more of a pet category, than a farm animal, allowing you to be able to have more of them per acre. Because there was a State Ordinance saying how many square feet of roof cover per horse, the Town expanded it, from what it was, and the fact that it was not listed as a farm animal it is considered more of a pet.  
The Board Attorney questioned Mr. Michael Darmstatter as to the location of the corral.  Mr. Darmstatter indicated that it was in the front yard where it had always been proposed, and there had been subsequent conversations about screening from a neighbor because of this proposed location.  Mr. Darmstatter indicated that due to slopes in the back yard and other things, that was the reason to put the corral in the front yard, which also locates it as far away from the neighbors as possible.  Mr. Darmstatter clarified for the Board that if the location was moved it would be more intrusive to the neighbors, and that is why he picked the location that he did.

Daniel Jurkovic asked Mr. Nicol if he agreed where the corral is proposed to be located is minimizing the impact and he did agree.

The opposing Engineer, Joe Vince was asked if he had a report prepared that the Board could review to get familiar with but he did not and indicated that he had a conflict, and would not be able to attend the meeting next month.  There was discussion about the deadline date for the Darmstatter application.  The deadline currently being June 15, 2019.  The Board Attorney explained that the Board does not force an applicant to extend a deadline, the options are a voluntary extension, or there could be a special meeting or if you deny the extension the Board would have to make a motion based upon the testimony that they have heard.  The Board can make a decision based on what they have heard and what they have not heard.  Mr. Michael Darmstatter agreed to an extension, citing unresolved fence issues with the neighbor as a reason.  

A motion was made to grant the extension 63 days, to the July 23, 2019, contingent upon Mr. Darmstatter signing the extension, by Matthew Conlon.  Second by Steve Castronova.  
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

The Board Attorney informed those present that Mr. Darmstatter would not have to notice again for the application and that anyone interested in the application should be at the July 23, 2019 meeting.  The Public portion is to be held open at that time, for anyone here tonight or anyone else who decides to come.  The applicant did not have to extend the deadline, so maybe in the meantime neighbors can speak with the applicant and resolve some things.  It needs to be remembered that the applicant has approval for his previous application, regardless of whether or not the present application is approved or denied.  
Mr. Darmstatter approached the Board and began to speak about the Van Hook application survey issues and was informed that he was not allowed to speak regarding the matter.

Chairman Brady brought the Board back to the matter of approval of invoices for Board professionals.

A motion was made to approve the invoices by Matthew Conlon.  Second by Steve Castronova.  
Roll call vote:  


Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
None

The Board Attorney indicated that he and Mr. Ochab had spoken, and reminded the Board that Green Meadow Organics LLC had withdrawn their application without prejudice and had requested and gotten permission to resubmit the application without additional fees.  They have resubmitted a voluminous application.  The Board Attorney indicated that he had spoken with Mr. Tafuri Esq. and Ms. Rubright Esq., and that the Board Engineer and Board Planner are still reviewing the materials and the application has not been deemed complete yet.  Mr. Ochab thought it best for the Board to retain its own expert in the area of mulch composting, due to concern from the public about what was specifically in the mulch.  Chairman Brady indicated mulch was shredded wood and composting is with vegetable matter and organic matter and shredded wood combined.  Both Ms. Rubright and the applicant will have their own experts in the matter but just like with the cell tower applicants, it might be best to have our own expert.  The applicant has added more escrow to cover this option.  Mr. Ochab has spoken to the Engineer and they feel they do not have the expertise in this area, so an expert is needed.  Two firm options are Langan Engineering, from Parsippany and BS & S Engineering from Warren, they have a lot of expertise, with odor, delivery, and operational issues.  Both firms are preparing proposals for the Board in hopes of representing the Board, with a report and also at the meetings.  The Board Planner is hoping to have both proposals for review for the June meeting.
The Board Attorney indicated that he had spoken to the other attorneys and they received the materials as per their request for ample time, which the Board will have eventually.  The Board will need a special meeting, probably in September, with one application, and try to get it done.  The Board will address what is in the mulch up front to alleviate crowd concerns.
The Board Chairman asked for a motion for the approval of the April 23, 2019 minutes.

A motion was made to approve the minutes by Matthew Conlon.  Second by Michael Gerst.  
Roll call vote:  


Yes:
Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady

No: 
None

Abstain: Daniel Jurkovic, Steven Castronova

Motion for adjournment of the May 21, 2019 meeting by Matthew Conlon
Second by Steven Castronova
All in favor. None opposed.
ADJOURNMENT at 11:16 PM

Next meeting June 25, 2019 at 7:30 p.m.



      



Respectfully submitted by,







________________________







Deidre Ellis, Secretary









Zoning Board of Adjustment

