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MINUTES

Of the Township of West Milford




          ZONING BOARD OF ADJUSTMENT

August 26, 2014

 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:32 p.m.  The Board Secretary read the Legal Notice. The Chairman asked all in attendance to recite the Pledge of Allegiance. 

Pledge

The Chairman opened the meeting. Mr. Siesta was asked to sit at the dais. There is a 7 member Board for this application.  The Chairman explained about the Board of Adjustment, meeting dates are published in the Herald News, the Open Public Meetings Act of the State of New Jersey; appeals go to the Superior Court of the State of New Jersey.  He introduced the Board Attorney. The meeting follows a printed agenda, which is on file in the Clerk’s office and posted on the bulletin board. If needed a break will be taken at approximately 9:00.  There are no new applications after 10:30, no new testimony after 11:00. The applicant explains the application first then anyone speaking for or against the application is given the opportunity to do so on a case-by-case basis. 

Roll Call

Present:  
Russel Curving, Steven Castronova, Frank Curcio, Arthur McQuaid Michael Gerst, Michael Siesta, Clint Space, Robert Brady 

Also Present: 
Stephen Glatt, Board Attorney, William H. Drew, Board Planner, Michael Cristaldi, Board Engineer, Denyse Todd, Board Secretary

Absent: 
James Olivo, Clint Space 

No Resolution was available for this meeting.

DAVID & LUCRECIA KNEPPEL





APPEAL # ZB04-14-03






USE VARIANCE # ZB05-14-08

Block 12306; Lot 3

10 Crescent Road; LR Zone

Appeal application for denial of Zoning Permit for a multi family dwelling, the proposal was denied the use is not allowed in the zone, applicant’s documents indicate it is a pre-existing non-conforming use.

Use variance approval requested for 2 dwellings on one lot intending for the property to have a 2 family use. 

James LaSala speaking on behalf of the applicants. Mr. LaSala indicated that he felt it was as straightforward as a use variance application could be. It started as an appeal of the Zoning Officer’s decision based upon the information supplied by the planner and that the documents provided do not constitute sufficient proof for the denial because they cannot prove that the 2 family use existed prior to the adoption of the ordinances prior to the ordinances and therefore not grandfathered.  He indicated that the Township taxed and assessed the property as a two family property since sometime in the 1970’s. Mr. Kneppel and his wife checked with the tax office prior to the purchase of the property and received some of the property cards before hand and some afterward and the cards clearly show a two family use for tax assessment back into the 70’s. When checking into the listing and contract when purchasing the home it was represented as a legal two family home and checked with the tax office to confirm which he indicated that it was a two family use.

Mr. Glatt confirmed that the applicant’s attorney initially filed  an appeal of the Zoning Officer’s determination saying that they needed a use variance for either it is not a permitted use or it would be an expansion of a pre-existing non-conforming use and Mr. Glatt and the applicant’s attorney discussed it and Mr. Glatt indicated that he needed a CCO (Continued Certificate of Occupancy) and the proof for the Board that it existed prior to. Through further discussion they elected to simultaneously file a use variance. Mr. LaSala wanted to speak about the use part before abandoning the appeal in case the Board could find the Zoning Officer’s decision was improper but he thinks the proofs about his ability to rely on Township records constitute the special circumstances that would permit a use variance.  They are reserving on the right to the appeal. The same proofs will be used for either application.  

Mr. LaSala indicated that it comes down to a detrimental reliance argument on the applicant’s behalf, he checked Township records after purchasing the property he applied for and received permits for construction of septic systems for the two 2 bedroom homes. Mr. Kneppel will be Mr. LaSala’s only witness but primarily the documents. Mr. LaSala also has received the permit to locate and construct the septic system was only rendered on June 9, 2014, the letter of January which the Board has received as well as the first 2 pages of the contract. 

Mr. LaSala was asked to go through all of the documents that were provided to the Board. Mr. Glatt swore in David Kneppel, 50 South Road, Bloomingdale, NJ 07403. Mr. LaSala began to ask questions of Mr. Kneppel, he was looking for a two family home, he and his wife checked with the MLS listings to find a property. Exhibit A-1 is the Multiple Listing Service, which states it is a two family home also it has two units listed. Exhibit A-2 is the first 2 pages of the real estate contract for purchase; the Board was given copies of the MLS to review. Mr. Kneppel was asked to read paragraph 8 of page 2 for the Board and the audience which stated that the buyer intends to use this property as a multi-family home. He received documents before the purchase and after from the tax office when he started having problems. The tax cards are Exhibit A-3, Exhibit A-4 is the survey prepared by DAB surveying. 

Mr. Kneppel indicated the property consists of two buildings, the original house and the secondary building was probably a barn and converted to a dwelling at some time, it is a corner property. Mr. LaSala asked what the lots are next to it and the applicant indicated it was 2 houses. The applicant indicated that the 2 buildings were there for a considerable time.  The front building was listed as a 3 bedroom but the applicant felt it is really a two bedroom. It is one floor with a loft and vaulted ceiling in living room, the kitchen was added on to the back at one point there is a good size living room with a fireplace. The other building has a bathroom, a kitchen a room used as a bedroom and a living room and a loft area that is a bedroom. The lot size is approximately 100 X 130 feet and irregularly shaped. There are no contiguous properties.

Mr. Glatt indicated that the use of “multi-family” wording seem like a two story 4 unit building but that is not what this is. This is 2 specific detached buildings with bedrooms in one and one bedroom in the other Mr. LaSala indicated that this was correct. Mr. Glatt also confirmed that this would be two principal uses on the same property and Mr. LaSala agreed.  Mr. Glatt indicated that the applicant was asking the Board to allow two principal uses on the same property and the basis of this is because his client was lead to believe that that was what it was and he purchased it that way and there are records and therefore that is one of the reasons that the Board should grant the variance. Mr. LaSala indicated that he agreed to these statements.  

Mr. LaSala asked Mr. Kneppel if it was a single family and was unable to renovate and use the small building as a separate living facility for a separate family, would he have purchased the property and the applicant indicated he would not have looked at it. A-5 is the record with picture of the house which is the smaller building on the lot he received the copies of the tax records for that and is an accurate copy of what is in the tax office’s possession, the applicant indicated that it was. At the bottom of the page there is a number 8463 and it is dated 11-8-72, and cost $1,500. reason enclose garage, the next number is 2-325, dated 7-10-80, the amount $2,800. purpose is aluminum siding, 2-414 dated 9-23-82 cost is $2,300. and purpose is aluminum siding.  Mr. LaSala indicated that there were permits issued for the building in question on at least 3 different occasions by the Township which would have generated inspections by the Township. The applicant’s attorney indicated that it was reasonable to believe from the card that the Township had 3 separate opportunities in the 70’s and 80’s to inspect the property to determine what was being done on the property. The Board Attorney indicated that the Board could take it as a business record that they acknowledged that they were separate at some point but do not know what went on behind that. Exhibit A-6 is the next tax form has a number 5 circled and a picture of the smaller building with a room on each side and a porch this is the building in question. The middle of the document has stories and rooms and Mr. LaSala wants Mr. Kneppel to read it, Mr. Kneppel indicated that it said living room 1, kitchen 1, dinette 1 bedroom 1 and bath 1. Mr. LaSala asked him next to read what it says in remarks and he could not read it. A-7 is the front house and says 6 in the corner with a circle. Stories and bedrooms living room 1, kitchen 1, bedroom 3, bathroom 1 in the remarks dated 4-27-76 it says stopped by to see if more of garage conversion to living area, 5-17-76 says garage alteration pick up something.  A-8 has a number 4 in a circle on the side and it is another copy of a different property card 3-17-14 is for the smaller building says living room 1, dining room 1, kitchen 1, 3 fixture bath 1, den/other 1 and on the second floor it shows den/other 1. At the time the property was purchased by the applicant the most recently dated tax card did not exist. Mr. LaSala indicated that assuming that the 3/17/2014 the date listed on the record is inspected 9-17-11. A-9 shows the property card for the larger house and the room count shows living room 1, kitchen 1, 3 fixture bath 1, bedrooms 1, on first floor, 1 on second floor and den/other 1.   

Mr. LaSala asked Mr. Kneppel if he applied for a septic permit and Mr. Kneppel indicated that he did and that he received a letter from the Health Department in January concerning the permit this is Exhibit A-10, which is a letter to his septic engineer requiring additional information. He read the first paragraph which indicated that it has been approved for an individual sub surface septic disposal system for 2 houses with 2 bedrooms in each dwelling on the same lot with specific provisions. Exhibit A-11 is a copy of the permit which was issued to install the septic on the property.  Single family dwelling bedrooms 2, 2 bedroom dwellings 4 total. It was the applicant’s intent to use the property as a 2 family use based upon the information received from the seller, from the multiple listing, information, from the tax office records and the septic records.  Mr. LaSala asked if he was not permitted to maintain 2 principal uses in a single family home which would house a single family each would it present a hardship and Mr. Kneppel indicated it would.  He indicated when he and his wife looked at the property in West Milford, he loved the property, they thought it was great and in 8 years or so when his kids are done with college they intended to retire there. It would be a big hardship if they could not use it in the way it was intended. Mr. Kneppel responded to Mr. LaSala’s question that they intended to occupy one of the buildings and it was intended to have someone else occupy the other building as a tenant to assist in maintaining the property and to collect rent. He indicated in response to his attorney’s question it was to be occupied as a retirement home, a permanent residence and he would need assistance eventually mowing the lawn and maintaining the property was in his plan.  Mr. LaSala asked if there were any other properties in Gordon Lakes that have two separate dwelling units in two buildings, Mr. Kneppel indicated he was not aware of any others nor any that have a 2 family use in a single building. Mr. LaSala asked if the applicant saw any detriment to the town or the neighbors if the application is granted and Mr. Kneppel indicated that he spoke with the 3 closest neighbors and they would  rather have somebody living in the house than a vacant house with a tarp on the roof. Mr. LaSala asked if it was the applicant’s understanding that the owner of the house lived in the smaller building for 30 years and Mr. Kneppel indicated yes.  Mr. LaSala asked if the Board had questions.

Mr. Cristaldi, the Board Engineer asked if there was one septic on the property and Mr. Kneppel indicated there was a 500 gallon metal tank behind the smaller building that was being used as a septic and it looked like it failed at some time before the previous resident passed away, and there was that tank and a separate septic attached to the other house.  Mr. Cristaldi asked if when that failed did they connect to the other septic and Mr. Kneppel indicated that he thinks she just stopped taking baths, Mr. Cristaldi asked if the there is any septic. Mr. Kneppel indicated that both houses now have no working septic and that was why he went for a septic permit to get it done sooner than later. Mr. Cristaldi asked about the wells and Mr. Kneppel indicated that each building has its own well, the previous owner of the property was using both buildings, she did her laundry in the basement of the larger house, and there is a well present in the basement of the small building, it has water but has not been tested yet. A family of 5 lived on the property and there was enough water to supply both buildings, the well pump in the smaller building looked like it was original, very old. Mr. Cristaldi asked if individual houses have their own septics and wells and Mr. Kneppel indicated that it had its own septic and it was a shared well between the two houses. Mr. Cristaldi asked about a gas tank and did that service both houses and Mr. Kneppel indicated that there is no gas tank, that was the first thing he did when he purchased the property was have a propane company come in and remove the gas tank since it was 2 feet from the neighbor’s property. The propane tank was feeding both houses.  Mr. Cristaldi asked what would feed it in the future and Mr. Kneppel indicated that he has been in contact with Public Service and unfortunately he had to put it on hold, he planned on bringing gas in from the street and separate it and put two meters in.  Mr. Cristaldi asked about the electric and Mr. Kneppel indicated that the electric is what started the issues with Zoning because he submitted a permit to have the electric separated. He intends to separate the electric on both buildings. 

A Board Member asked where he lived now and he indicated he lives in Glenwild Lake in Bloomingdale in a single family home.  The Board Member asked if his intention was to move from a one family house to move to West Milford to a two family house/rental for retirement and the applicant indicated that was the plan. Mr. Kneppel indicated the house is one story with no steps. A Board Member asked if they owned any other rentals and Mr. Kneppel indicated that he inherited his parents’ house  in Kinnelon and yes. 


Mr. Glatt asked Mr. LaSala since the problem came to light has anyone been back to the realtor to find out if they did any due diligence before they listed the property, Mr. LaSala indicated he did not speak with the realtor and Mr. Kneppel indicated that he was advised not to and Mr. LaSala indicated that they had no contact with the realtor. 

Mr. Castronova indicated that he had been to the site and it looked as if it was slowly converted, there were a couple of additions to the back of the garage.  Mr. Castronova indicated that in 1972 they got a permit to enclose the garage, which was basically remove the garage door. Then in 1980 they put siding on and then in 1982 they put additional siding on the garage. The applicant indicated that in his opinion one siding permit was for one building and the second was for the other. There is no indication of plumbing and electric, converting the garage to a house. Mr. LaSala indicated that Exhibit A-7 that there were inspections by the tax office in 1976 to see if more garage was converted to living space. Mr. Castronova indicated that his opinion is that the tax department pulled up to the building and all of a sudden its homes and that is what was noted on the pad. It does not talk about when someone converted the garage.  Mr. LaSala indicated that he wanted to make sure that it was looked at from the applicant’s viewpoint and not the seller’s viewpoint.  Mr. Brady indicated they were supposed to look at it from a zoning standpoint.  Mr. LaSala indicated that the question is if it was done without permits, should he benefit from it, he did not do this. Mr. Glatt indicated that the problem was that he is making and equitable, emotional argument to the Board and he is saying that here is a person that did not create a hardship, was lead to believe certain things based upon a listing, based upon what was said to him by realtors and also by tax office (some before and some after purchase) Mr. Glatt indicated that there are ultra vires acts, acts done by Township Officials outside their real authority to do things, they made mistakes, they did not have the right to do what they did whether it was mistakes, do the ultra vires acts negate what they are arguing or is it an equitable argument where the Board can say all these people made a mistake and we have two dwellings on at least does not come up to code and one was a garage that someone kept making a little bigger. Should the Board now say it should be a house when it was not and never intended to be? Mr. LaSala indicated he was saying that the people got at least 3 permits for the property, that they checked with the Township for other records regarding permits and were unable to obtain any. They do not know whether other permits were issued or not. They can say that the property was inspected by the people who issued the permits at the time they issued the permits, and that is a reasonable assumption if the Township is doing their work they are inspecting the property and closing out the permits. Mr. Glatt indicated that they inspected the property but what were they inspecting it for, the Zoning Officer was not there to say there was a Zoning permit for all of the things they did. Someone went for a septic and saw a bedroom and saw it as two houses.  It is something the Board has to wrestle with and in the end if the Board grants it they cannot say the did it because they feel sorry for the gentleman. Mr. LaSala indicated it was not that it is a detrimental reliance and equitable argument, the applicant was doing his due diligence, he went to the Tax Office and got the property cards, he saw since at least 1976, the tax office inspected the property and said both buildings have bedrooms in it, and they taxed it that was since 1976 at least. If the Township has done that Mr. LaSala indicated that he is entitled as a buyer in the Township for the first time to look at the records and say they said it was a two family tax says a two family, therefore it is a two family and on top of that is the permit from the Health Department, reinforcing after the purchase that it is a two family home. Mr. Glatt asked if his client went back to the realtor, within a reasonable time the contract which is dated about 8 or 9 months ago, when he bought the property and does what he wants to do and goes for a permit and then the Zoning Officer says there are problems with the property, 2 principal uses on one property, there are no zoning permits to allow it, you need clarification from the Board, did the applicant go back to the realtor and say the representation was multi-dwelling, a seller signed an Affidavit of Title which says what he is selling is good title.   A-12 is the denial of the application this was March of 2014, already spent the money on a septic proposal, received the approvals from the Health Department and does not find out about the Zoning problem until he already bought it, has the septic design, submitted the application, had it reviewed by the Health Department and approved by the Health Department. Mr. Glatt indicated that there would be no reason that he would have Zoning notification, he never went to him, he does not police the entire town. Mr. LaSala indicated that he understands that but how many offices does he have to rely on. Mr. Glatt indicated that the Zoning Officer was present to testify and he does not think or know that the Zoning Officer bases his decision based upon what another department did. Just like this Board makes a determination on Zoning it does not make a determination on what the Health Department does.  Mr. Glatt is concerned because the Board will have a job wrestling with this application and they will ask Mr. Glatt can we or can’t we do this.  Mr. Glatt indicated that he does not know it the Board can make this “whole” or if there is somebody else out there that makes it ie. Realtor, ie seller, Title Company. Mr. Glatt does not want the Board to make a decision and if it is taken on appeal somebody say why didn’t the Board think of that. Mr. LaSala does not understand what going back to the realtor 5 months after the fact would do and Mr. Glatt indicated that they made a misrepresentation, Mr. Glatt indicated the statute of limitations has not run, he expended money, paid purchase price, his septic plans, legal fees. Mr. LaSala indicated he has the opportunity to do that but he also has the opportunity to come before the Board and say I relied on the officials of the town to receive information. Mr. Glatt indicated he does not want someone to come back and say is there a third party that they could go after Mr. LaSala indicated  that was for monetary what they are talking about is use, if he is going to be denied the application, the purpose that he bought the house for, the work he did personally on it, the many steps he took with the Town for the approvals are all for naught because now he is being told that you cannot use it how you expected to and therefore you cannot have the retirement you expected. Mr. LaSala indicated that it is a hardship and that it is unique, there is nobody else in town that will run into the problem, he asked the Board if they ever heard of this happening to anybody else? Mr. Glatt indicated that in the 26 years as Zoning Board Attorney, there have been mistakes made. Mr. LaSala asked mistakes being made but does that result in the new owner being deprived of the use they anticipated.  They have to show a hardship, special reasons and Mr. LaSala indicated that they’ve shown that. The couple did not create the problem, do not hang him for the sins that the prior owner committed.  

Mr. Gerst commented that the MLS listing states deemed reliable but not guaranteed. Enclosed by definition means  surround or close off on all sides it does not say convert.  Mr. Glatt indicated the wording on the form is multi family it is 2 principal structures on the same lot and that is not permitted. They want a use variance to permit 2 residential structures on one property. Mr. McQuaid indicated that on the proof from 1976, it is listed as a garage. A-7 it shows a garage and no plumbing and Mr. Siesta added it states garage alteration.  Mr. McQuaid indicated that A-8 does not show any bedrooms in the converted garage.  Mr. LaSala indicated that the records changed and prior  A-6 shows bedrooms.  

Mr. Glatt asked about the septic and prior was 500 gallon cesspool. One septic for both houses.  

Mr. Gerst asked if the buildings were connected would it be the same and then it would be a multifamily dwelling and still would require a use variance. Mr. LaSala asked if building a connector between the 2 dwellings made it a 2 family house in the more normal sense would aid the Board in making the decision, Mr. Kneppel would do it and Mr. Kneppel agreed. Mr. McQuaid indicated that the well thing is not uncommon in West Milford in the lake communities.  An accessory apartment is allowed but requires an acre of land, and an 800 square foot apartment. Mr. McQuaid indicated that he does not see a problem with one septic servicing 2 homes as long as there is enough land or a built up septic. Mr. McQuaid indicated his concern is with the size of the lot and the 2 families with respect to the hardship. Mr. LaSala indicated that the size has not changed. His lot as a corner lot is larger than the other lots in the neighborhood.  Mr. Glatt indicated that he can testify to that. 

Mr. Drew indicated when he was the Town Planner there was an application for a major subdivision and 1 or 2 minor subdivisions. He indicated that there is case law he believes and perhaps Mr. LaSala can research it that in cases like this where you have 2 or more properties on one single lot, the property owner has the right to have proper use of land associated with each of the houses and the law states a reasonable subdivision can be established to give individual property usage for each of the houses and if there are bulk variances that need to be applied for as part of the subdivision application that will be part of the overall consideration of the Planning Board but the overriding factors will be that there was a pre-existing non-conforming use, it has more than one house on the property, the property owner has certain rights to that and to the use of the property and by subdividing the land that will create single family lots which is in conformance with the zoning ordinance, each lot has its own single family house  and there may me bulk variances associated. In this instance for a subdivision, you will have 2 sideline bulk variances and may be a lot area variance.  The end result will be two lots in conformance with the zoning ordinance except for the bulk variances associated with the minimum requirements for the zone.  This Board would never have an application like this before it because with a minor subdivision and the use then being permitted it would be an application before the Planning Board.  Mr. LaSala indicated that that would be an alternative but he is imploring the Board to look at this differently and see it as two principal uses as single family homes makes sense in this truly unique situation. If the Board said no, that is an option but do not know if the Planning Board will grant the subdivision. They have a limited time to appeal if they have to appeal the Zoning Board’s decision. Mr. Kneppel is trying to push forward with his original plan they are hoping the Board sees it as a unique situation and grant the relief he is seeking and not to hold the sins of the prior owners against Mr. Kneppel. He knows they would never have gotten the approvals. 

Mr. LaSala asked Mr. Kneppel to look at the survey to see if anybody would be willing to sell property and there is no available property to purchase. Mr. Brady indicated that the Board would be taking a break. 

A motion and second to take a break at 8:36

All in favor

Returned from break at 8:56

Mr. Glatt asked if the building that was a garage was built on a foundation and Mr. Kneppel indicated it was a stone cinderblock and partially a slab. Mr. Glatt asked if he knew if it would meet code today? Mr. LaSala asked if it was Mr. Kneppel’s intention to replace the foundation and it is not. There is electric and planning to bring it up to code by replacing electric. Mr. Glatt indicated that if the Board granted the variance that one of the powers a Board has is to impose reasonable conditions on the applicant for allowing them to have a variance.   It would be a reasonable condition that the entire structure would have to be brought up to code meaning the foundation might have to be re-built possibly razing the house and rebuilding the foundation, all electric and all plumbing, anything and everything required for code. If the Board granted this application will you be willing to do this and the applicant indicated he is prepared to do whatever it takes to make it usable legally.  Mr. Glatt asked if the other building was up to code and Mr. Kneppel indicated that with the exception of the kitchen everything was ok from his inspection when he purchased the property.  Mr. McQuaid asked if there were circuit breakers or fuses and Mr. Kneppel indicated that there were circuit breakers in the small building and a combination of circuit breakers and glass fuses in the larger building.  He is planning on bringing in gas. Mr. Kneppel indicated that there is oil forced air heat in both buildings and that the heating system is from the 1950’s. The only oil tank is in the basement of the larger building, which heats both houses and Mr. Kneppel, indicated that he had property checked for underground oil tanks. 

Mr. Brady asked if there were any other questions of the applicant before the Zoning Officer was asked to testify there were none.

Vincent James Lupo, 1480 Union Valley Road, West Milford, NJ was sworn in by the Board Attorney. He is the Zoning Officer for the Township of West Milford for 13 years, 10 months and 26 days.  In his capacity he enforces the Land Development Ordinance for the Township he makes determinations regarding Zoning Permits. He receives an application, reviews it and make sure everything agrees with the ordinance and if it does he accepts it or passes it and if does not then he denies it and sends to the Board.  If there is a question he will do on site inspections, he has dealt with multiple structures on the same property.  Has he ever had a question from somebody about the status of a property before it went up for sale? Mr. Lupo indicated that normally if a property goes up for sale and it is listed multi family or two family, 2 separate dwellings in the same lot, he will either get a call from the realtor, title company, closing attorney or someone in the office to verify it. There is nobody else in the Township that does his job. Mr. Glatt asked about the property in question, to the best of his recollection, did Mr. Lupo ever receive a call from anyone whether it was realtor, property owner, attorney or title company relating to the zoning status of this particular property and Mr. Lupo indicated that he did not. Mr. Glatt asked when this came to Mr. Lupo’s attention, he indicated that it came to his attention when Mr. Kneppel applied for an electrical permit to have a second electric meter put in and what they have learned in the last few years that with a large Township with a lot of the houses  you can not see unless you drive down the road and they do things they are not supposed to and now there is an electric permit to have a separate service put in, something is wrong it throws a red flag up. The application for 10 Crescent was for an electrical permit and the inspector notified Mr. Lupo when he started to review the application, the inspector then asked the Zoning Officer and he spoke with the Construction Official and he was told to put a stop to it. When the Zoning Permit came in Mr. Lupo denied it based upon the fact that with no prior history, it was nonexistent, so it was not grandfathered. It was denied because 2 primary structures on one property is not a permitted use and if there had been a use variance issued, doing anything there would be an expansion of a pre-existing use. Mr. Lupo indicated that was correct and it is still his opinion. Mr. Glatt asked if he had occasion to take photographs, Mr. Lupo indicated that Mr. Glatt had the photographs that Mr. Lupo took and marked them into evidence as B-1 through B-9. Mr. Lupo indicated that the pictures were dated April 14, 2014, B-1 is the picture of the dumpster and the front of the garage, it shows the building the old fashioned frame around where the garage door was. B-2 shows the recently installed window and door (does not know how recent) it shows the hinges removed from the garage door. The dumpster contained construction materials. The hinges were removed. B-3 shows the overall site from road showing the distance between the 2 structures and the adjoining property owner’s home. The location of the dumpster is in a preexisting driveway going to the garage. B-6 shows the house not the small building. B-7 shows that work was going on in the back of the main structure/house where things were being removed or repaired.  B-8 is a view standing behind the main structure looking at the garage, which shows windows and a door. B-9 shows the distance between the 2 structures and the house number 10.  Mr. Glatt asked Mr. Lupo if the Board were to grant the application, the applicant now knows that the buildings would have to be brought up to code.  Mr. Glatt asked Mr. Lupo to the best of his knowledge, what would the applicant have to do, he is a Licensed Construction Official but Mr. Lupo indicated that  since he is not for the Township of West Milford, that there is a memo and comments from Mr. Timothy Ligus, Construction Official stating that the buildings need to be brought up to current standards because as far as he knows it has never been inspected. Mr. Glatt indicated that Mr. LaSala’s opinion is that it is a unique situation, from Mr. Lupo’s experience has there been anything similar in the past, Mr. Lupo indicated he has run into this before and there have been buildings removed.    

Mr. Glatt asked Mr. Lupo with a siding inspection what do the inspectors look for, Mr. Lupo indicated that the inspector will look around to make sure flashing in place, siding pieces are there…

Would an inspector question people living in the house Mr. Lupo indicated they did not unless it was obvious, for instance someone exiting and bringing kids to a bus stop.  Does the Tax Department go to Zoning to find out if there is a 2 family home or not and the ZO indicated they do not.

Mr. LaSala asked if the Tax Department inspects the interior on a regular basis and Mr. Lupo indicated that he has nothing to do with the Tax Department but they probably do. Mr. LaSala asked if Mr. Lupo heard the applicant’s testimony he indicated he did and he asked Mr. Lupo if he heard where the tax cards indicated there were bedrooms in both buildings and he indicated he heard it said. He asked the Zoning Officer if he heard that they were there since 1976 if not before and Mr. Lupo indicated that he did. Mr. LaSala then asked if Mr. Lupo had knowledge of anyone from the tax office going to the Construction office or any other office and marking down on town records that there were bedrooms and they should inspect he indicated that he did not.

Mr. LaSala began discussing A-6 & A-7 and Mr. Lupo indicated that he does not know that it is the smaller building.  The Zoning Officer indicated that he does not deal with tax records. Mr. LaSala asked if the property record cards show bedrooms in each building is there doubt that the assessor got in? Mr. Lupo indicated that the could have gotten in. Mr. Lupo indicated that the only time Tax looks for additional work is when building issues a permit because a copy goes to their office they will come to building for additional information if needed, they do their own inspections. The attorney asked if West Milford has complete records from 1970? Mr. Lupo indicated that records need to be kept for 10 years, Mr. LaSala asked Mr. Lupo if there are records older than 10 years and Mr. Lupo indicated that he did not think so. Mr. LaSala asked if the Township has computerized records and Mr. Lupo indicated that it was computerized, he then asked if the computer records go back that far and Mr. Lupo indicated they did not. Mr. LaSala asked that if the Tax Department went to look at records that old there would not be any Mr. Lupo indicated that was close. 

Mr. Glatt asked Mr. Lupo that he indicated that when they get a permit, tax is notified and come over to look and get copies.  Mr. Glatt then asked if Tax has independent inspections Mr. Lupo indicated that they do their normal re-evaluation and assessment. Mr. Lupo indicated that he does not know their schedule he knows it is not just assessment or reassessment they take separate things and send letters to people they are visiting their neighborhood today. Mr. Glatt indicated that he assumes when the zo goes to do an inspection on a piece of property, he looks at it knows the zone, bulk variance and all the requirements. Mr. Lupo indicated he did. Mr. Glatt asked if Mr. Lupo goes to the tax department to see how they are being taxed on a property and Mr. Lupo indicated he did not only his zoning.

Mr. Brady asked if the Board had any additional questions of Mr. Lupo there were none at this time. Mr. Brady asked if the applicant’s attorney had anything further and he indicated he did not. The Chairman opened the meeting to the public. 

Seeing nobody for or against the application, there was a motion and second to close the public portion.

All in favor to close the public portion.

Mr. Glatt indicated to the Board Chairman during the break that he wanted to have an opportunity to do research relating to ultra vires acts by employees of the Township. He indicated to the Chairman that if applicant’s attorney wanted an adjournment, since within deadline date, that he would like the matter to be carried, the Board could ignore Mr. Glatt’s request, he would like the opportunity so he could give the Board additional guidance in what they are doing. Mr. Glatt needs to be satisfied that there are findings of fact to allow it to be justified for Zoning. Mr. Glatt indicated that the applicant’s attorney could give his summation at this meeting or wait until the next meeting and if at the same time there is additional information the Board needs to present or the applicant needs to present it could be done at the same time and then re-opened to the public if anymore testimony. Mr. LaSala indicated that if the Board is seeking to re-list it for the next meeting  in September which is prior to the deadline to act, he assumes that the Board will abide by the Attorney’s recommendation and he therefore will not object to that he will not grant an extension though.  

Mr. LaSala asked if Mr. Lupo could be called back up he had additional questions.  Mr. LaSala asked Mr. Lupo when responding to counsel’s questions that on other occasions he had seen multiple buildings on properties being developed or worked on then he had them removed was that correct, Mr. Lupo indicated that was correct. Mr. LaSala then asked if he ever had a situation where the people who had done the improvements on the building was not the person coming in for the approvals but a buyer and Mr. Lupo indicated it was within the last 13 years. Mr. LaSala then asked if it was somebody who came to the Town and checked with the Tax records to see if it was a separate independent structure with bedrooms, Mr. Lupo indicated that he would not know if they checked with Tax. Mr. LaSala asked if Mr. Lupo knew the name and he indicated not off hand he then asked Mr. Lupo if he knew the address and Mr. Lupo was guessing and indicated possibly Blakely Lane.  Mr. LaSala asked specifically about new owners, someone who bought it anticipating a two family or two building use and then had to remove one. Mr. Lupo indicated no.  Mr. Lupo indicated that normally when people call and it is a two family or multi-dwelling, they call about multiple kitchens because more than one kitchen is allowed it does not make it a multi-family home. Nobody called the Zoning Officer about this property. Mr. LaSala asked about the Blakely Lane address and Mr. Lupo indicated that was a different structure constructed and that was removed but it was not a dwelling unit. Mr. LaSala asked if Mr. Lupo ever had a situation where there was a separate dwelling unit that had to be removed after somebody bought the property, Mr. Lupo indicated that they did not remove it but they took out the dwelling units of it and he does not know the name or address off hand but they had to remove the kitchen, bathroom, closets and convert it back to the garage or loft that it was he recalls it was on Macopin Road across from the lily pond and they were required to remove the dwelling units. The person purchased it as it was and held onto it for a while and had to remove what made them dwelling units. He sold it to possibly an attorney. Mr. LaSala asked if he could give him the addresses and any property records he might have, Mr. LaSala asked if he could locate the records before the next meeting and Mr. Lupo indicated he would research it and the one most recent, the prior owner converted a house and put 12 meters on it, then the new owner asked about the 12 meters and hall has since been removed. Mr. LaSala asked if they called the Tax Office or the Zoning or anyone else in Town and Mr. Lupo indicated that something happened and he called to have another electrical meter put in by the garage because he kept shorting  out the electric in the house he was tapping off of. Mr. Lupo indicated it came through the electrical inspector.  Mr. LaSala asked if anybody contacted him or any other official in the Town in advance of that closing and Mr. Lupo indicated he did not contact him.  Mr. Glatt asked if any of the examples Mr. Lupo remembers if did any of those property owners came before the Board to rectify the problem or did they do what they were told to correct the situation. Mr. Lupo indicated that they rectified the problem on their own. 

The meeting was re-opened to the public, there was nobody for or against the application and there was a motion and second to close the public portion again.

All in favor to close the public portion.

Mr. LaSala chose to wait to sum up the case until the September meeting. Mr. Brady requested that the Board carry the application so they could reach a solution.  They are trying to serve the public as best as possible and needs more information and explanation to make a reasonable decision. The applicant was told the next meeting would be September 23, 2014. 

Motion by Arthur McQuaid to carry the application

Second by Michael Siesta

All in favor to carry the application
MICHAEL AND SHANNON KIMAK




BULK VARIANCE ZB06-14-09 




Block 5403; Lot 2

6 Pontiac Ct.; R-1 Zone

Bulk variance relief requested for a 12 X 18 foot shed location allowed is side or rear yard and proposed is front yard. The applicant’s home is located on a thru lot and it is considered to have two front yards.

Mr. Glatt swore in Michael Kimak of 6 Pontiac Court, West Milford, NJ 07480, Mr. Brady commented about the previous application and Mr. Kimak indicated that his head was spinning. Mr. Brady explained that the Board needed zoning reasons why the variance should be granted for the shed. Mr. Kimak did not understand the question. Mr. Glatt swore in the applicant’s father in law he is Bob Murphy. Mr. Glatt Mr. Glatt indicated that the applicant needed to explain the highlighted part of the survey which is the proposed location of the shed, the fence is also shown on the survey. The reason for the variance is location of the shed, the applicant has 2 front yards it is a thru lot. Mr. Glatt asked the applicant to explain his property the applicant indicated that it is located right off of Ridge Road. He backs up to Inez Court and the Township views it as 2 front yards and since he put a fence up he considers it his back yard and would like to have a shed in it to put lawn equipment, 4 wheelers and basic things in the shed. The shed will be in line with the front of the houses on back street. Mr. Drew asked if it could be moved closer to the house and his response was that his leech field is dead center of his back yard so the shed could not come closer to the house without being on field. 

The meeting was opened to the public and after seeing nobody for or against Michael Siesta made a motion to close the public portion, Arthur McQuaid second, all in favor to close the public portion.

Motion by Arthur McQuaid to approve ZB06-14-09, Bl 5403; Lot 2, 6 Pontiac Ct in the R-1 Zone, it is a lot that faces 2 streets which creates two front yards, there is no additional property that he could purchase, it would not make any difference because it is still 2 streets creating a hardship. Also the location of the shed cannot be closer to the house because of the existing septic field.

Second by Michael Siesta

Roll Call Vote:

Yes: Russell Curving, Steven Castronova, Frank Curcio, Arthur McQuaid, Michael Gerst,    Michael Siesta, Robert Brady


     No:  none

Mr. Glatt explained the 45 day appeal period after publication of the memorialization. 944 listen about letter  re: billing
Motion by Robert Brady to write a letter to the Town Council 

Second by Michael Gerst

Roll Call Vote:



Yes: Russell Curving, Steven Castronova, Michael Gerst, Michael Siesta and Robert Brady


No:  none
Motion by Steven Castronova to approve Stephen Glatt’s bills

Second by Russell Curving 

All in favor to approve Mr. Glatt’s bills

Motion by Michael Siesta to approve William Drew’s bills 

Second by Steven Castronova 

All in favor to approve Mr. Drew’s invoices

Motion by Russell Curving to approve Michael Cristaldi of Alaimo Group bills

Second by Michael Gerst

All in favor

Minutes June 24, 2014 meeting

Motion by Russell Curving to approve the minutes

Second by Michael Gerst
All in favor to approve

Minutes July 22, 2014 meeting

Motion by Steven Castronova to approve the minutes

Second by Michael Gerst

All in favor to approve

Motion by Steven Castronova to adjourn the August 26, 2014 meeting

Listen after adjourn. Lotsa time left

Second by Steven Castronova 

All in favor to adjourn

Meeting adjourned at 9:50

Adopted: August 26, 2014














Respectfully submitted by,







________________________







Denyse L. Todd, Secretary
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