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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT

August 23, 2016
 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:40 p.m. The Board Secretary read the Legal Notice. The Chairman asked all in attendance to recite the Pledge of Allegiance.  The Chairman advised Mr. Conlon and Mr. Castronva to sit at the dais for a full member board Mr. Brady explained the Zoning Board and Open Public Meetings Act. He introduced the Board Attorney, Stephen Glatt. The meetings are advertised in the Herald News. The Board operates in accordance with the Open Meeting Act of the State of New Jersey. No new applications after 10:30 pm and no new testimony after 11:00 pm, if it is needed there will be a break at approximately 9:00 pm.  The appeals of this Board go directly to the Superior Court of the State of New Jersey. 
Roll Call

Present:  
   Daniel Jurkovic, Arthur McQuaid, Frank Curcio, Michael Gerst, Matthew Conlon, Steven Castronova, and Robert Brady

Also present:   
Denyse Todd, Board Secretary, Stephen Glatt, Board Attorney, Michael Cristaldi, Board Engineer

Absent:  
Russell Curving, James Olivo, William Drew, Board Planner 

The following applications were carried:

CARRIED APPLICATION

MICHAEL SHINKAROVSKY



Complete:
6-30-16

BULK VARIANCE ZB05-16-09



Deadline:
10-28-16
Block 2012; Lot 1

470 Lakeshore Dr.; LR Zone

Bulk variance relief requested for the location of a 24 x 20.75 foot garage allowed on side or rear yard proposing front yard. 
STANLEY WALCZAK




Complete:
7-1-16

BULK VARIANCE #ZB05-16-11



Deadline:
10-29-16

Block 11104; Lot 4 

1023 Westbrook Road; R-3 Zone

Bulk variance relief requested for a tree house where a side or rear yard is allowed and the front yard is proposed. 9 X 12 Tree house with 20 x 20 platform elevated 12 feet and built into 4 trees. Mr. Moshman indicated he and his wife could not be present.
GREENWOOD LAKE SERVICES



Complete:
7-28-16

PREL. & FINAL SITEPLAN & USE



Deadline:
11-25-16

VARIANCE #ZB04-16-06

Block 3101; Lot 9

341 Lakeside Road, R-4  Zone

Preliminary and final site plan approval for a 4,992 sf boat maintenance garage and use variance approval requested because the proposed use is not permitted in the zone. Mr. Christopher Leahy appeared and indicated he was told we would not get to his application.

Motion by Arthur McQuaid to carry the applications to the September 27, 2016 meeting
Second by Matthew Conlon 
No further noticing for those applications
MEMORIALIZATIONS 
ROMAN DAVIDOV

RESOLUTION 16-2016







BULK VARIANCE #ZB04-16-14





Block 5307; Lot 12

401 Ridge Road; R1 Zone
Motion by Matthew Conlon to memorialize 16-2016 (there was discussion to correct that anything noted as PAL Property or PAL Building will be replaced with Recreation Center, which is the proper name of the property at this time. Subject to the confirmation from the Secretary.

Mr. Glatt indicated that is the testimony of the applicant and not to change anything this noting of  it should be sufficient.

Second by Michael Gerst 
Roll Call Vote:

Yes: Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon,    Robert Brady


No:  none

NEW APPLICATIONS 
PAUL GUGLIELMO





Complete:
6-27-16

BULK VARIANCE ZB05-16-08



Deadline:     10-25-16

Block 2601; Lot 11

125 Point Breeze Dr.; LR Zone

Bulk variance relief requested for a front yard setback where 40 feet is required 34 feet exists and 10 feet is proposed and lot coverage where 10 percent maximum is allowed 9.92 percent exists and 17.47 percent is proposed.


The applicant was sworn in, they are proposing to remove the existing garage and building a new garage, not going past the foot print of the existing garage, having it connect to the primary structure.  They want to put a small walkway between the new garage and the house and removing the existing garage, not extending closer to the side yard or closer to the front yard than the existing garage already is. 

Mr. Brady asked for additional information on both structures.  Mr. Guglielmo indicated that the current structure is 12 feet by 26 feet, it is a one car garage frame structure, they will remove that and the slab, put a new garage and a new slab which will be 26 X 32, that garage, that new garage will not encroach any closer to the side yard or front yard than the existing garage, they will put a new slab on grade and build a new frame structure for the new garage. Mr. Brady asked if there will be connections between the new structure and the house and the applicant indicated where the existing porch is there will be a small hallway connecting the 2 structures which is why the lot coverage changes because it becomes one contiguous structure.  The Board Engineer pointed out it is not the lot coverage but the building coverage, 17.47% would be the new coverage.  Mr. Cristaldi indicated if it was not connected to the house it would not change the principal building coverage. The applicant indicated they want it connected to the house, Mr. Cristaldi indicated that he wanted the Board to know that by connecting it to the house it becomes part of the principal structure and also the front yard setback. Mr. Guglielmo indicated  that he purposely did not go outside the existing footprint.  Mr. Jurkovic indicated that his understanding was that if he did not attach it to the house it wouldn’t increase the lot coverage and Mr. Cristaldi indicated that if he did not attach it to the house it would not change the principal building coverage but by attaching the garage to the house the coverage is added to the house. Mr. Jurkovic asked about the other part of the variance, Mr. Cristaldi indicated that once the building is encroaching in the front yard you can continue to do that it does not create new variances.  Mr. Jurkovic indicated that both variances could be alleviated without the breezeway and the applicant agreed but he wanted it connected to the house and knows he has permission for it where it is but wants it connected and that is why he is before the Board. Mr. McQuaid asked for the height and he indicated 14 feet with peeked roof, one story garage.  It will be wide enough for 2 cars and a work bench. The septic is behind the garage, the new garage will be 10 feet off of the tanks.  Mr. Jurkovic asked if other homes had attached garages, the applicant indicated the house across the street had an attached garage,  house north similar size as part of the houses, 4 or 5 in the vicinity.  Mr. Jurkovic indicated that the Board Members may be struggling because the way the rules work is if you  can alleviate a variance, the Board should not grant the variance, just removing the breezeway will allow the variances to be alleviated. The applicant would like to go from garage to the house when it is raining and one of the reasons they want to do it is because the lake is right off the house and because of the existing garage and the house right now in the winter it is like a wind tunnel, he cannot keep walkway clear, they are always fighting the wind. Mr. Jurkovic indicated there should be zoning reasons and other board members may have a question.  Mr. Jurkovic indicated he could understand why he wanted it but it is not a zoning reason.  
Mr. Glatt asked if it would be part of the house and the applicant indicated it would be like a hallway and the applicant indicated there would be a fire door to the hallway, from the house through hallway to garage. Mr. McKittrick’s drawing is incorrect according to the applicant. It is not enough information and Mr. McKittrick will need to come in or give a revised plan showing the detail of the porch line and hallway line,  he is making this part of the dwelling and putting the Board in the position and they have to justify it.  Mr. Glatt has to prepare a resolution with zoning reasons. Mr. Castronova asked if he read environmental Commision notification about the drainage increase due to the lot coverage, the applicant indicated that on the plan there are arrows refer to the swale detail on the drawing, dissipating in the lawn.  Also, Mr. Castronova asked about the large trees and will any being removed one pine tree about 9 inches in diameter will be removed.  Mr. Brady asked if there were any questions, Mr. Gerst asked if there were any reasons other than winter for the need of a breezeway and the applicant indicated just ease of movement, there are no environmental reasons, protection from weather, no other reasons.  Mr. Jurkovic asked for their intentions as far as Mr. Glatt’s comments and there is a difference with having fire door at the garage versus the house.  Mr. McKittrick made a mistake, if you look at the front of the house where garage meets house in the center of the existing porch, the house goes out and back, so it is extended beyond, the certified plan is incorrect.  The plan will need to be changed or Mr. McKittrick will need to appear, Mr. Jurkovic indicated that maybe he should think about it before the vote takes place when there is a document by his own admission is not correct.  Mr. Guglielmo asked if the Board votes it down does he not get a chance to come back and Mr. Jurkovic indicated that he would be barred from forever doing it.  Mr. Jurkovic indicated that there was a memo from the Engineering Department.  
Mr. Guglielmo indicated he wanted to postpone the application.  Mr. Jurkovic indicated that the septic tank location may not work because it is not the 10 foot distance and to check with his Engineer.  He is a planner as well and he should discuss whether he should come there tomorrow. Mr. Guglielmo asked if he understands correctly the problem is the front porch doorway and the spacing to septic tank and justification of why the Board should grant it.  Also the fire door on the house or the garage or both.
Mr. Guglielmo requested to adjourn the meeting with no pressure from the Board.  There is no need for further noticing or notification unless there is a substantial change to the application. If anyone from the public is interested they should come back to the Board next month,  new plans must be in the office at least 10 days before the next meeting.  Mr. Castronova indicated there were no elevations or building plans. Mr. Jurkovic indicated that plans are helpful, because a zoning reason may be aesthetics. 

Motion by Matthew Conlon to carry the application to the September 27, 2016 meeting

Second by Steven Castronova

All in favor to carry the application

DANIEL LOMBARDO




Complete:
7-13-16



BULK VARIANCE ZB06-16-12



Deadline:
11-10-16
Block 8401; Lot 15

1663 Macopin Road; R-2 Zone

Bulk variance requested for a rear yard setback where 30 feet is required 4.4 is existing and 5.1 is proposed for a 12 X 16 replacement accessory building.

The board attorney swore in Daniel Lombardo, 1663 Macopin Road, West Milford, NJ, Mr. Lombardo was asked before the application got started if he was indeed improving the condition. Mr. Lombardo indicated that there was an eyesore shed that does not match the house; it was not put in with a building permit.  Presently it is 4.6 feet off the rear yard and he is going to make it 5.1 off the rear yard, improving the setback. 

Mr. Brady indicated that it was the applicant’s requirement to explain the need for the variance.  Mr. Lombardo indicated he prefers to keep his cars in the garage and he is self-employed so he needs space to keep tools and equipment dollies, hydraulic lift tables. It will be Improved aesthetically, custom made, to match the house colors and architecturally as well. It is approximately 72 sf larger than the other shed that he is removing however he will be reducing the variance by moving the building location.  There is no other place to move the accessory building since the requirement is 30 feet and his yard is only 50 feet wide.

Mr. Conlon asked what other items would be stored in the building.  Mr. Lombardo indicated the lawn tractor no additional petroleum products other than the mowers.  The Board looked at the photograph supplied by the applicant.  The applicant indicated that the location proposed is most convenient because it is at the end of the driveway.  Mr. Brady asked if there were any questions.

Mr. Brady opened the meeting to the public

Michael Gerst moved to close the Public portion

Matthew Conlon Second

All in favor to close the public portion.

Motion by Steven Castronova, he indicated that he visited the site and it was the perfect spot for the shed and there are never enough places to keep the tools.

Second by Matthew Conlon

Daniel Jurkovic added it does not help the neighborhood when people store their building equipment outside.  The rendering of the shed is the type of thing residents want not equipment stored outside.  There is a pre-existing situation that is being improved; he is reducing the encroachment by about 20%. It is a 30 foot set back with a  50 foot lot. 

Roll Call Vote:

Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No: 
none

Mr. Glatt explained the appeal period.

JOSEPH FONTANA





APPEAL NO. ZB04-16-05
USE VARIANCE NO. ZB04-16-05






Block 3401; Lot 21 & 

Block 3406; Lot 23

165 Lakeside Road; R-2 Zone

Mr. Moshman indicated he was present with the applicant Joseph Fontana and they have a Professional Planner & Engineer, David Hals who will be making a presentation and a witness Ronald Romano who will testify.  Mr. Moshman indicated that he wanted to make sure what was spoken about would be all issues including the abandonment issue that was raised. 
Mr. Glatt indicated that Mr. Sullivan was present representing an objector.  Someone else in the audience indicated he was an attorney as well as a resident. There were other objectors in the audience.  

Mr. Glatt indicated that most appeals were being brought up by objectors rather than applicants. As Mr. Glatt indicated the applicant must show there was a pre-existing non-conforming use. Then the objector and other objectors as well are raising the question of abandonment.  Mr. Glatt indicated that the applicant there was a pre-existing non-conforming use, the objectors have the obligation to present credible evidence that would show or may evidence the fact there was abandonment, and then they could rebut the evidence.  

Mr. Glatt asked Mr. Sullivan if he had a problem with Mr. Moshman presenting his case because of his appeal wherein he is saying the code official, Mr. Lupo was incorrect in denying the zoning permit, because he indicated the applicant has a pre-existing, non-conforming use and the applicant needed a d-1 variance and he is also asking for an expansion of that so he would need to supply proofs. Mr. Glatt indicated that it would be his assumption that he would present experts or any members of the public who want to be heard to support Mr. Sullivan’s client that there is an abandonment. Mr. Sullivan indicated that he was not telling anyone how to present the case but he suggested the logical flow is different, he indicated that their position is whatever use is pre-existing the creation of the ordinance, that created the non-conformity, whatever uses were allegedly grandfathered have now been abandoned. There are no permitted uses on the property now other than those permitted by ordinance,  to him it is putting cart before the horse for testimony to be heard on what was there in 1969 and therefore entitled to protection because there  position is whatever was there at that time, is abandoned now. Mr. Sullivan indicated the first question the Board needs to decide is if there are any protected uses there now or have they all been abandoned since 2011 when all uses stopped and as they show with the papers, there was a foreclosure and a bankruptcy, if the Board hears all that testimony and concludes that any uses that were there have been abandoned?  Everyone goes home because then they need a d1 use variance to put anything on the property other than permitted uses and they have not noticed for a d1 use variance. Mr. Glatt asked if he would agree with the fact that since the matter was heard in 2004 by resolution 33-2004, the Board as of that time found there was a pre-existing non-conforming use and granted a certificate to protect that classification. Mr. Sullivan indicated when it gets to the point where discussion of the uses that were actually pre-existing, then they will be prepared to discuss the 2004 resolution but their point is even if the Board correctly found in 2004 there were permitted increases in uses, what has happened since that time has resulted in abandonment. Mr. Glatt indicated are we going to concede on Mr. Sullivan’s part that at least up until 2011 it was in conformity, Mr. Sullivan indicated they would not concede that, his point was whatever existed previously, whatever the Board decided was grandfathered in 2004 has been abandoned because of what has happened since 2011, he would suggest that the first thing to be decided was whether there was an abandonment. Mr. Sullivan indicated if the Board found there was not an abandonment, then they go back to see what is entitled to statutory protection because of the pre-existing. Mr. Glatt indicated that the case law is such that we have to make a determination first if there was a pre-existing non-conforming use, which Mr. Moshman on behalf of his client will need to show. Mr. Glatt indicated as he reads the case law, after that since the issue of abandonment is raised, they have the right to present testimony to the Board to show or to support their allegation and at that point they have the right to come back and rebut whatever they have to say. The Board at that time can then make the determination on the issue of abandonment. If the Board says it has not been abandoned, then of course they can proceed with the testimony for expanding the pre-existing non-conforming use then the Board can make that determination. If the Board finds as Mr. Sullivan is indicating that there was abandonment, then in fact the issue of an expansion of a pre-existing, non-conforming is a nullity because the Board would find it was terminated. Then at that point, as Mr. Sullivan indicated, your client if they want to proceed with a plan, the same as or similar to what they are proposing would have to file a d2 use variance, he corrected himself to d1 variance. Mr. Glatt asked Mr. Moshman if he minds doing it this way and Mr. Moshman indicated it all runs together and there are a lot of overlapping issues and there is also the fact that it’s a non-conforming use its also a non-conforming structure and the structure continues. Mr. Moshman indicated its not as simple as you think, also on 2 separate applications that they have waited several months for and to go home empty-handed without speaking on the issues at all is unacceptable, the only thing he is suggesting that he would like feedback from the Board on is do they want him to talk exclusively on abandonment and then separately about variance issues? Or do they want the whole presentation. Mr. Glatt indicated that the burden is on the objectors to show there was an abandonment, if they cannot prove to the Board’s satisfaction that there was an abandonment, then there was none and they do have a pre-existing, non-conforming use, then they get to the issue of whether the board will grant that expansion of the pre-existing, non-conforming use which is a use variance. So in case Mr. Moshman wants to be anticipatory and already put evidence on that is up to Mr. Moshman, Mr. Glatt indicated he is trying to do is to give everyone the opportunity to say what they want on certain issues but to try to streamline it in an organized way to break out the issues because there are different issues and interests. Mr. Glatt indicated that he would let Mr. Moshman present at least testimony regarding the pre-existing, non-conforming use and at that point if he wants to put his engineer/planner on after that he can do that and then when he is done then Mr. Sullivan can speak on abandonment and he can present any factual testimony and any professional testimony, Mr. Sullivan indicated they would have testimony in two parts before the decision is made of abandonment and then after. Mr. Glatt indicated it is too difficult to anticipate everything. Mr. Glatt indicated that instead of getting into the details of the site plan, although he may have to once the abandonment comes into it.

Mr. Glatt swore in Mr. Fontana, Joseph Fontana, 682 Chestnut Street, Secaucus, NJ, Mr. Glatt indicated to Mr. Fontana that it does not mean he does not have leeway, if something flows into something, it just does.  Mr. Moshman indicated he may have to recall for additional and Mr. Glatt indicated it was alright. Mr. McQuaid asked if the denial/appeal would be discussed first. Mr. Glatt asked if Mr. Moshman wanted to proceed with that on the appeal or in the testimony overall?  Mr. Sullivan indicated that they cannot until it’s is decided that there was a pre-existing, non-conforming use there was nothing established yet. It cannot be done yet.  Mr. Moshman indicated that they could establish that they applied for a building permit (Zoning permit) and Mr. Lupo denied it and is present to testify if necessary and after that we will see where we are going.

Mr. Moshman indicated he wanted to lay factual groundwork, Mr. Fontana is the owner of 165 Lakeside Road, he also purchased the lot across the street, there is nothing located on the lot across the street except the drainage system for the pre-existing septic system. Mr. Fontana indicated the solids were on the hotel side and the drain fields are on the parking lot side. Mr. Moshman asked if he knew the capacity for the septic system and Mr. Fontana indicated he believes it 3375 gallon capacity on the solids from what he understood from the engineer. Mr. Moshman confirmed it was gallons per day.  Mr. Fontana indicated he is an extremely experienced builder, building since childhood.  He has had the opportunity to review the structure of the building. He has noticed the concrete foundation and heard how it was constructed by the previous owners and there is a poured 18 inch thick concrete wall across the back with 12 inch steel high beams, a strong solid building. Mr. Moshman asked if Mr. Fontana had opportunity how many rooms are in the building, Mr. Fontana indicated there were 18 existing rooms 14 on the second floor, 4 downstairs. Mr. Moshman presented Zoning Board Resolution No. 33-2004 and it was marked into evidence as A-1, Mr. Fontana read a portion that was entitled testimony of Linda Lutz, also the finding of fact by the zoning board  starting at a certain point. The final thing read was that it was deemed a pre-existing, non-conforming use and structure that precedes the zoning ordinance of the Township of West Milford. Mr. Moshman indicated that with the resolution was a diagram of the property and it was part of the resolution, dated February 27, 1974, design no. 4, marked as A-2, Mr. Sullivan also examined the exhibit.  Mr. Moshman asked Mr. Fontana to tell the Board how many apartments are listed on the ground floor, Mr. Fontana indicated there were 4 on the first floor and 14 on the second floor.  Mr. Moshman asked if some apartments were bigger than others and Mr. Fontana indicated they were varying in size and some have kitchens. Mr. Glatt asked if they were talking about apartments or rooms or efficiencies,  Mr. Moshman indicated he was trying to clarify it. Mr. Moshman asked about the rooms on the end apartment A and B are both two bedrooms, front and rear. Mr. Fontana read the exhibit the bottom floor rooms are marked Apartment 101 to 104, the second floor the end units are labeled apartments but then twelve are labeled rooms.  Some of the twelve rooms also have kitchens, Mr. Fontana after being asked by Mr. Moshman indicated at least 7 of the 14 rooms on the second floor have kitchens. Mr. Moshman indicated that according to an article written by Ann Genader, from 2012 that 6 of the units on the second floor have kitchens, this was going to be marked into evidence as A-3.  Mr. Fontana was asked to read part of the article and Mr. Glatt indicated it was a newspaper article and was hearsay. Mr. Glatt asked for history of how Mr. Fontana came to own the property, does he have any direct knowledge of the history of the property, then let him give the direct knowledge of the history, reading an article that someone else wrote, if he does not have any factual basis to validate it, it is not evidentiary.  Mr. Glatt asked Mr. Sullivan if he was okay with and Mr. Sullivan indicated that he was trying to not jump up and down.  Mr. Moshman asked about Mr. Fontana’s examination of the hotel, specifically utility wiring, Mr. Fontana indicated that were at least 20 or 21 separate meters for the building, 18 were individually marked out accordingly following the path of the a,b, a1,a2, all individually marked. Mr. Fontana indicated that when he went to Rockland and Orange it was a difficult time having the electric turned on in his name, which was a job in itself, he asked if they could supply the names to go with the 18 meters and they could, it was public record.  Mr. Moshman asked Mr. Fontana if he would describe the building as being destroyed and he indicated no he would not, he indicated that the restaurant was still there just stripped of a few of the machines, the kitchen was still there, the register was still there in the bar/fireplace area, but pulled apart.  Mr. Moshman asked if he wanted to return to the existing uses of the building, could he put in a restaurant and Mr. Fontana indicated the guts of the operation were still there and there is a catering area that extends out to midair with concrete pillars holding it up and technically he could reopen it and the 18 rooms could be refurbished and used.  
Mr. Sullivan asked when he purchased the property and Mr. Fontana indicated it was December 4, 2015 for the price of $154,000 for the hotel side and the parking side was $100,000.  Mr. Fontana indicated that a local guy was hired to check into the sewer situation but now Mr. Hals has been on staff.  Mr. Fontana indicated that he went to Town Hall 4 times and was told he could not get anything in writing because he was not the owner yet by Mr. Lupo but was told by him that he could not stop him from using it as it was last used. Mr. Fontana indicated that he went back to Mr. Lupo and still did not apply to receive anything in writing. Mr. Sullivan indicated that he had no personal knowledge of what happened in 1973 and Mr. Fontana indicated that from reviewing documents received from the Township. His knowledge is from reading the plan from 1973 and resolutions.  Mr. Sullivan asked whether the plan Mr. Fontana spoke about was a proposed plan or what it was used for.  Mr. Fontana indicated that worst case he could put it back to what it was, but that is not his desire.  
A Board Member asked if the plan was of something to be done or what it was, Mr. Glatt indicated it was dated February 27, 1973 and was an exhibit from the previous resolution; probably it may have been there. The Board Attorney indicated that there needs to be some testimony about the uses and building, Mr. Moshman indicated he had Ann Genader’s article from an interview conducted with John Aiello, a previous owner.  The Engineer was going to speak of other issues.  Mr. Glatt indicated there was another article, and Mr. Moshman indicated his was from 2012.  Mr. Glatt asked if there would be testimony about the history of the property. Mr. Glatt asked Mr. Sullivan if his testimony was about the history of the property, and Mr. Sullivan indicated that they have quite a bit of municipal records. Mr. Glatt indicated there would be a 10 minute recess at this time. 

Motion to take a break at 8:58
Second 

All in favor to take a break

Returned from break at 9:16

Mr. Moshman indicated he was calling Engineer/Planner David Hals, 9 Post Road, Ste M11, Oakland, NJ. He is a licensed Profession Engineer, Land Surveyor and Planner in the State of NJ, he has been licensed as an engineer since 1984, planner, since 1986 and surveyor since 1988, he has been accepted as an expert in all 3 licenses in over 100 municipalities for this Board and the Planning Board. Mr. Moshman asked if Mr. Hals had occasion to investigate the T1 License for the septic system, Mr. Hals indicated that the property at 165 Lakeside Road in 2002 was issued a T1 certification from the NJDEP for the Sanitary Sewer-septic system at the property, that permits discharge of greater than 2,000 gallons per day into the ground and the State issues T1 certification for that. In reviewing the T1, it specifically lists what the uses of the property itself and in 2002 it listed 18 motel units, being uses as one bedroom rental assistance units, dining room, banquet area, 16 units had bathrooms, 2 units without bathrooms, the restaurant had 96 seats and there was a banquet hall of 50 seats.  At that time, in 2002 that was the use of the property, it also says the system seemed unchanged in the 1973 plans, so what they found in 2002 was consistent with the 1973 plan.  The document was marked as A-4, stamped by the WM Health Department.  A Board Member wanted to confirm there were 18 motel units of those  18 were used as one bedroom rental assistance units in 2002, 2 units without bathrooms.  Mr. Moshman asked if there were compliance inspections by the DEP of the septic system that are ongoing and Mr. Hals indicated they should be made yearly by the DEP but there are periodic inspection reports for this. Mr. Mohman asked what the Compliance Evaluation Summary was and Mr. Hals indicated it was an inspection form from the State of NJ. They come to the site periodically and create the log sheet that they were looking at and a copy of that is issued to the Board of Health. Mr. Moshman indicated the one was dated May 5, 2005 which indicates 6 of a possible 18 residences are currently occupied would refer to 6 units being occupied in 2005? Mr. Hals indicated that yes it would. Mr. Moshman marked that as A-5. There is another Compliance Evaluation Summary from 2014 and it states there is renewal on the T1 permit, Mr. Hals indicated that this indicates that there was renewal on the T1 permit from the State keeping the  septic system in compliance, that effective date was Novembe1, 2013 and the expiration date of October 31, 2018, as it presently exists today, the license to discharge the septic system, the gallonage from the septic system for the building is still in compliance, marked into evidence is Exhibit A-6. 

Mr. Moshman 
asked Mr. Hals to refer to Resolution 33-2004 from the Zoning Board that was marked as A-1. Mr. Moshman referred  to paragraph 5 on page 2.  Mr. Moshman read from the resolution. Additionally, the structure and use were permitted pursuant the initial zoning ordinance in 1961. Mr. Hals indicated that basically, the Zoning Board found that the current structure that was on the property in 2004 and that use were permitted by the Zoning Ordinance in 1961, so it was constructed as a permitted use.  Mr. Moshman confirmed that if the hotel and restaurant are constructed in 1959 before any zoning that would be a permitted use because there is no zoning but in 1961 when there was zoning in effect that this use was still a permitted use and not a non-conforming use in 1961? Mr. Hals indicated that he read that sentence that way. Mr. Moshman asked if the non-conforming usage came into effect sometime after 1961 with the adoption of additional laws, Mr. Hals indicated that was correct. Mr. Moshman asked if the main Zoning Ordinance of West Milford was readopted in 1969 for example, would that have been a likely time for it to become non-conforming. Mr. Hals indicated that if that was the case in 1969, than that use would become a pre-existing non-conforming use. Mr. Moshman indicated that he was done questioning Mr. Hals.  

Mr. Glatt asked Mr. Moshman to let Mr. Sullivan see the documents and then let the Board take a look at them.  
_________________________________________________________________________________________
A Board Member asked about the wording referring to the assistance units. Mr. Hals indicated that he was not sure and was not going to guess, there were no other Board questions of Mr. Hals.

Mr. McQuaid asked if the matter was opened to the public and Mr. Glatt indicated that because he was an attorney, he was allowing Mr. Sullivan to cross examine as the meeting went on, even though he was representing a member of the public. 
Mr. Sullivan confirmed that a structure was put on the property prior to 1961, Mr. Hals indicated that was correct.  Mr. Sullivan indicated that Mr. Hals read something that in 1961 there was some kind of ordinance that made it a permitted use, Mr. Hals indicated that was correct.  Mr. Sullivan confirmed that the best Mr. Hals could determine was that the non-conformity arose when another ordinance was adopted in 1969. Mr. Hals indicated that Mr. Moshman indicated that. Mr. Sullivan indicated that the information was in the minutes and resolution from that meeting and it stated it Mr. Hals would accept that and Mr. Hals indicated he would. Mr. Sullivan indicated that the question for the Board on the non-conformity issue would be  what uses were present in 1969 and indicated that what is present in ’69 determines what is pre-existing non-conforming and what is not,  Mr. Hals indicated that he disagrees with that, the Zoning Board in 2004 found that the uses on the property at that point in time was a permitted non-conforming use.  Mr. Sullivan asked Mr. Hals based on the Municipal Land Use Law, it says if a use is a pre-existing non-conforming use if it was permitted but then declared not permitted because of the adoption of the zoning ordinance. Mr. Hals indicated that would but in this case the Zoning Board had a hearing in 2004 and that is when they determined that it was a pre-existing, non-conforming use and looking at the 2002 document, it further explains what the uses were in 2002, which the Board would have seen in 2004. Mr. Sullivan indicated that the documents Mr. Hals was referring to showed the uses present after 2000 but does not give the information of what was present in ’69. Mr. Hals indicated that the deliberations in 2004 determined what was present in 1969. Mr. Sullivan asked about A-6, which was the compliance evaluation summary which was dated June 19, 2014 and it states it was a renewal of a T1 permit, and Mr. Sullivan indicated it also stated that as of the effective date of November, 2013, the apartments at the facility are vacant and the restaurant is not in use. Mr. Hals indicated that is what it says. Mr. Sullivan also indicated that it said the building is now empty and there is not water service. Mr. Hals indicated that it was incorrect, Mr. Hals indicated he was there in April and there was water. Mr. Hals indicated that in April 2016 there was water but could not say anything about what it stated in 2014. Mr. Sullivan indicated he had nothing else to say.
Mr. Moshman asked Mr. Hals that the Board findings in 2004 about the prior non-conforming uses indicate that whatever they determined in their resolution for the uses were the ones that were permitted non-conforming uses as of 2004. Mr. Hals indicated that yes that was his opinion of what the Board found in 2004.  Mr. Moshman asked if among the uses that apartments were listed than that would be something that would be considered a non-conforming use, Mr. Hals indicated that was correct. 
Mr. Moshman asked Mr. Ron Romano, he was sworn in by Mr. Glatt, 12 Daniel Street, Oak Ridge NJ, 07438. Mr. Moshman asked how long has he lived in West Milford and Mr. Romano indicated it was on and off since 1979. Mr. Moshman asked if he knew of the hotel at 165 Lakeside Road, Mr. Romano asked if that was Masen’s Mountainside Inn and Mr. Moshman indicated it was. Mr. Romano indicated that he did know of it and stayed there and he indicated he did in 1979 when he was 10 years old. Mr. Moshman confirmed he was an eyewitness to the state of the hotel in 1979 and Mr. Romano indicated that was correct. Mr. Romano indicated that he stayed with his parents and his sister and to the best of his recollection they were in one room on the second floor for about a month in January. Mr. Romano indicated his parents owned a home in Ringwood and were building a new home in “Star Valley” which was Ryan Court off of Ridge and Baron. His parents sold the Ringwood home before the house was finished being built and needed a place to live and they stayed in Masen’s for about a month. Mr. Moshman asked if during that month did he meet anybody who lived there longer and Mr. Romano indicated there was a family that was in the same predicament and he believes they were there a few weeks or a month before him, the other family stayed longer after the Romano’s left. Mr. Moshman asked if he knew of anybody else that was there for an extended period of time and Mr. Romano indicated that his mother hired a woman who lived on the first floor with her son and mother to clean their house. Mr. Romano indicated that he did not know how long they were there but it was longer than them. Mr. Romano does not have an recollection of a kitchen being in the motel room he and his family stayed in. Mr. Moshman asked if the witness spoke with anyone reliable like his mother and he indicated he did and she said they had a kitchenette.
A Board Member asked if Mr. Romano remembered the motel as it is shown on the plan. Mr. Romano indicated that he remembered the restaurant because whoever owned the place at the time was tolerant because they used to run through the place around the back climbed the mountain.  Mr. Moshman showed Mr. Romano Exhibit A-2 which was a plan February 27, 1973, and he was there in 1979 after that time. He remembered the restaurant as being in the center of the building with worn red carpet. Mr. Romano indicated he remembered it. Mr. Romano indicated he thought he was in the right side of the building he knew he was on the second floor and the girl who was also moving in was down the hall to the left.  Mr. Moshman indicated he was directing his attention to the 2nd floor where the rooms were labeled 7,8, 9, 10, 11, 12 Mr. Romano indicated he could not say for certain which room he was in but knew he was on the second floor.  Mr. Sulivan confirmed Mr. Romano was 10 years old, he asked if he knew whether his parents paid nightly, weekly, monthly, any understanding of how they paid and Mr. Romano indicated he did not. Mr. Sullivan asked if they had a lease and Mr. Romano indicated he did not know, Mr. Sullivan indicated he had nothing else. Mr. Moshman indicated that concluded his testimony. Mr. Moshman indicated that he had comments and legal cases and this might be a good time for Mr. Sullivan to make his presentation. 

Mr. Sullivan indicated he was calling Robert Garbutt, 1 Crescent Avenue, Apt. 20, Warwick, NY, Mr. Glatt swore him in.  Mr. Sullivan asked if Mr. Garbutt was familiar with the property being discussed, Mr.Garbutt indicated he has the full size of the plan that the applicant’s attorney had. There is a stamp at the bottom February 27, 1973, there is hand written, Mr. Glatt indicated that the plan was A-1 in 2004 but is A-2 today.  It was agreed it is the same plan.  Mr. Garbutt indicated that the Design 4 was a company he owned and it is his company’s drawing from 1973.  Mr. Garbutt indicated that he was designing a building for Warner Brother’s Jungle Habitat, he spent 3 years here. He was the chief designer and his company did all of the design work and supervised construction, roads, fencing, buildings, everything.  He indicated at the time he was there off and on for 3 years and stayed there for three years.  He knew the building well from staying there and when he left late 72 early 73, the Habitat was thriving and the Masen’s wanted to embellish and expand the motel, so they did a design project for them which included some additional space and improvements to what they had, this plan was one of the drawings that would be prepared to show what was existing at that particular time, except it is now altered, there were room numbers added, there were drawings and notations indicating bathrooms and kitchens which were not there, they took their architectural drawing and misrepresenting it. Mr. Sullivan asked for example, the bottom right where someone wrote Apt 101, Apt 102 was added on. The schematics of the bathroom was not part of the drawing either.  Mr. Sullivan asked Mr. Garbutt what was there when he was there and Mr. Garbutt indicated that from 1969 through 1973 there was a motel he knew of 2 apartments, one on the east end, where the Masens’ lived with their 2 children and the other was on the other end of the building on the plan it was called apartment B. The rest of the rooms were motel rooms, Mr. Garbutt indicated that he probably stayed in all of the rooms at one time or another and there were no kitchen facilities at that time, they may have been added later but were not there in 1973. A board member asked if the items drawn in the rooms were the original drawings and Mr. Garbutt indicated it was not part of the original drawing. He or his staff visited the rooms when drawing the plans, there were three architects on the staff. Mr. Garbutt indicated they were conventional motel rooms except for the 2 end apartment units. Mr. Garbutt indicated that there were different drawings and proposals. Mr. Garbutt indicated to his recollection it was typical motel rooms bathroom/bedroom. Mr. Garbutt indicated that when they were using the building as a rooming house in the 90’s that they made alterations to the plan, but they were not there in 1973.  Mr. Garbutt indicated that the restaurant was used at the time he was there from the main lobby over was kitchen, restaurant and restrooms. The kitchen notation is by the witness or his company, there was a restaurant at the one end, there was no “lounge”, that area was a porch which the applicant indicated they were planning to close it in. 

Mr. Moshman asked when the plans were drawn and Mr. Garbutt indicated that he drew the plans but not all of the markings in them, he drew them somewhere around February, 1973. Mr. Garbutt indicated that the Masen’s wanted to expand the motel, he made some changes and submitted the new plans to the Masen’s and  he indicated that work was never done. Mr. Moshman asked Mr. Garbutt if the as-built in 1973 would have been the same as 1969 as-built and Mr. Garbutt indicated it would look the same. Mr. Moshman asked if the apartments were there and Mr. Garbutt indicated he was, but could not give details about the apartments on either side. 
Mr. Glatt swore in Sean Moronski, Matrix New World Engineering, 26 Columbia Turnpike, Florham Park, NJ, he is a NJ Licensed, Professional Planner since 2000, member of the American Institute of Cert. Planners since 1999, received his Master’s in Urban Planning from New York University in 1995, in the field of Planning for 20 years, he has appeared and qualified as an expert for 90-100 boards, most in NJ but some in New York and Pennsylvania, this is the first time in West Milford. His credentials were accepted by the Board.
Mr. Sullivan began to question Mr. Moronski and asked Mr. Moronski to explain the application, the investigation conducted and the documents he reviewed in general to prepare for testimony. Mr. Moronski indicated he reviewed the background information that was going to be presented with regard to property records, tax records, and information about foreclosures, documents from the Board of Health about the septic, also referenced sections of the Zoning Ordinance and Master Plan as well as Highlands. Mr. Sullivan indicated that he would like to begin with their basis for why the use has been abandoned, whatever use was there from 1969-1973, etc.   Mr. Sullivan asked what his understanding of the elements essentially of abandonment under pre-existing, non-conforming use, what would they (objectors’ professionals) have to prove to show abandonment. Mr. Moronski indicated they would have to prove, broadly speaking, that the use that had existed prior is no longer in existence, that it is eliminated, not just a question of being vacated, but that the property, the facility, clearly that there is a sign that the operation has clearly been vacated, there may be other factors including ownership issues. Mr. Sullivan confirmed that it was not enough to show operations have ceased, they have to show objective evidence of intent to abandon, Mr. Moronski indicated that he agreed.  Mr. Sullivan asked what evidence that there was a cessation of operations, Mr. Moronski indicated that Exhibit A shows is a 2011 tax re-evaluation record and on the upper right hand corner its 2012 re-val. Mr. Glatt asked that the packet from the objector’s attorney and planner Exhibit O-1 containing A-R. O-1, exhibit A is dated August 23, 2011 is from the 2012 re-evaluation which shows a roughly drawn schematic which looks to be the building and on the right side there are circled notes references motel-vacant, 18 rooms total, restaurant removed, owner stated converted 10 rooms into apartments with kitchen, all vacant and there is something else written then foreclosure, no air-conditioning or heat connected. Exhibit B of O-1 referenced court document Municipal Court Township of West Milford, dated July 2, 2011, Mr. Moronski read the document. Exhibit C of O-1, is the document that Mr. Hals discussed, previously marked as A-3, the Compliance Evaluation Summary that is dated June 19, 2014. He read the document. Mr. Sullivan indicated that it is evidence in their view that the property was ordered closed by the municipal court in 2011, it was found vacant by the assessor, it remained vacant and the water off as  of  2014 and that is the cessation of operations, there has not been operations since at least 2011. The cessation of operations is not enough for abandonment; they have to show intent to abandon.  Ted Hannenburg lost title to both lots in mortgage foreclosure in 2012 and tax foreclosure to the parking lot in 2013, which shows further evidence of abandonment of the site. That is Exhibit D of O-1 and Mr. Moronski seemed to indicate that he agreed with the foreclosure information. Mr. Sullivan read Exhibit E and it is from the Bankruptcy Court database which shows that in 2014 Mr. Hannenburg filed Chapter 7 Bankruptcy, which means his debts were discharged and all property interests are dissolved.  Mr. Sullivan indicated that there would be case law arguments, however they believe that the evidence shows not just cessation of operations but an intent to abandon and will cite the appropriate case law.
Mr. Glatt indicated to be clear, he lost the property in foreclosure, then bankruptcy.

Mr. Sullivan indicated that if the Board concludes there is not abandonment then they would move onto the issue that was just heard from the applicant which would be what uses are entitled to protection as pre-existing, non-conforming uses and what evidence.  Mr. Moronski was asked to provide the definition of a pre-existing, non-conforming use is and he indicated it was the use existing prior to the change in zoning of a particular location, that particular use effected by the zoning change has legal protections that are grandfathered in and any further improvement, relief would constitute expansion of a non-conforming use, removal would eliminate the use as a grandfathered use. Mr. Sullivan indicated that Mr. Moshman asked Mr. Hals about this, but the operative date for whether something is a protected pre-existing, non-conforming use or not is 1969, is that correct.  Mr. Moronski indicated it was correct, based on O-1, Exhibit F which shows the meetings from the Township of West Milford Zoning Board of Adjustment, November 23, 2004, which is page 6 of the meeting minutes regarding the application referred to as The Mountainside Inn, for Section 68 Certification. The next to last paragraph refers to history of the Zoning Ordinance provided by the then Principal Planner, Linda Lutz, who mentioned that since the building was constructed in 1959, it pre-dated the zoning, then in 1961, the property was in (her words) some kind of commercial zone that allowed these uses. Then in 1969 when the zoning was re-done, it no longer permitted the motel use at the site, from that point, whatever the use was that was legal prior to the change in ordinance is the legal non-conforming use. Mr. Sullivan indicated that exhibit G would be discussed, Mr. Moronski indicated it was an application made to the Board of Health, WM for a permit to alter an individual sewage disposal system, dated July 14, 1957, the owner August Bingler for this site, refers to Lakeside Road, the type of building to be served, motel, dwelling unit, number of bedrooms, 12, type of facilities, bathroom only plus caretaker 2 persons and refers to 75 gallons, there are details regarding the septic. 

Mr. Sullivan asked about the 2004 resolution next, it was filed by somebody else and was not filed by this applicant, that the Board has the opportunity to revisit decisions that they previously made when it is based upon incorrect or false information and they will discuss that later. Mr. Sullivan indicated what was learned is that the plan that was attached to the resolution was not the accurate plan, it was a plan that was altered by somebody between 1973 and 2004 and provided information that the Board relied upon in 2004. Mr. Sullivan asked Mr. Moronski what evidence was not before the Board in 2004 about what existed prior to 1969. Exhibit I would be discussed first Mr. Moronski indicated that Exhibit I is a Board of Health allocation to reconstruct an individual disposal system at the subject dated May 19, 1970 and it references a septic application for a proposed motel, restaurant and bar to add 6 more rooms for a total of 18 rooms, 16 with private bath.  Mr. Sullivan indicated that it suggested that prior to May of 1970 there were 12 units, not 18 and there was no restaurant and bar in 1969, Mr. Moronski indicated that was correct. Exhibit J is a Department of Health Application to install additional septic tanks and grease trap dated November 29, 1973, includes septic permit and drawing for bar, restaurant & 12 motel units, the business was referred to as Masen’s Mountainside Inn and as a restaurant, bar and motel.  Exhibit R is a variance application from1995 signed by Mr. Aiello,  where he indicated that the application was for expansion of existing motel and restaurant,  Mr. Sullivan indicated to the Board that this information was not provided to the Board in 2004. Mr. Sullivan indicated there was testimony where people were living in the motel for a few weeks, a month, maybe longer, there are legal definitions related to Municipal Land Use Law for what constitutes a motel room and what is an apartment, Mr. Moronski indicated there is and that the Township Ordinance defines it as well.  Mr. Moronski indicated that the ordinance has definitions for motel and dwelling unit, the dwelling unit, it specifically calls out multi-family dwelling units.  Mr. Moronski indicated that the definition of a motel is a building which contains living or sleeping accommodations for transient occupancy, has individual outside entrances to each unit. Mr. Moronski also indicated a dwelling unit is defined as a room or series of connected rooms designed for permanent residency containing living, cooking, sleeping and sanitary facilities for one housekeeping unit, the dwelling unit shall be self-contained and shall not require passing through another dwelling unit or other indirect route to get to any other portion of the dwelling unit nor shall there be shared facilities with another housekeeping unit. Mr. Moronski indicated that multi-family is defined as units that share common vertical and horizontal separations, based on the plans submitted, it is his opinion that the use and the layout are appropriately spelled out under the motel definition as it is spelled out in the ordinance.  Exhibit K is the plan Mr. Garbutt discussed, Exhibit L is a November 25, 1974 references show 18 motel rooms.  Mr. Glatt asked a question about it and Mr. Sullivan indicated it was the first time it was 18 units.  Exhibit M is a 1993 Health Department application permit to locate and construct a well for the subject property; on the 5th line it indicated other than dwelling, commercial restaurant and motel.  Mr. Sullivan indicated that it was known that people were living there for long periods of time at some point, Mr. Moronski indicated that was correct,  Mr. Sullivan indicated the next set of exhibits explains how that occurred. Mr. Moronski indicated that Exhibit N was West Milford Twp. Bureau of Fire Prevention Complaint Form dated February 12, 1995, the nature of the incident was overcrowding, the location was Mountainside Motel, Lakeside, action taken, fire personnel have complained to me, (Inspector Woch) about overcrowding in the rooms at Masen’s Mountain Inn, some of the rooms have as much as 10 persons per unit, the site appears to be a change of use from a motel to a rooming and boarding house. Exhibit O is a letter from the Township of WM Fire Marshal, Ronald Sverchik dated December 28, 2009 and it was sent to the State of NJ Dept. of Codes and Standards, Div. of Rooming and Boarding, Richard Morales, Mr. Moranski read the letter. Exhibit P is a letter to Timothy Ligus, Construction Official received by the Township of West Milford, January 22, 2010, he read that letter. Mr. Sullivan asked Mr. Moronski if there was further testimony in respect to their argument and what was their position was as of 1969, Mr. Moronski indicated that the legal non-conforming use was the 12 motel rooms plus the caretaker apartment, during that time through various correspondence and actions taken by various owners, there have been changes and iterations before 2004 of which there was no evidence that prior Boards had approved the changes, the correspondence between the state where they considered a change from motel to rooming and boarding house in effect with the motel no longer being the use, the grandfathered use no longer existed on the site so their position is the use that was legal in 1969 prior to the adoption of the zoning that prohibited it, is the grandfather use and from 1969 to 2004, there was a series of actions to attempt to increase the use, there were different numbers thrown around, it is clear from the correspondence that the motel use was abandoned, according to documents from the State, at least from a motel to a rooming and boarding house without receiving a C.O. from the Township. Mr. Sullivan indicated they are acknowledging that from 1969, which is the operative date according to Municipal Land Use Law, that a 12 room motel and a caretaker’s apartment were present on the property but after 1969, someone illegally converted the motel to apartments, thereby intentionally abandoning the motel use, Mr. Moronski indicated that he agreed, as a result, Mr. Sullivan indicated that even the motel use is not a pre-existing, non-conforming use, Mr. Moronski agreed. Mr. Sullivan had nothing else.  Mr. Brady asked if the Board had any questions of Mr. Moronski.  Mr. McQuaid indicated that Mr. Moronski discussed 1969 and Mr. Garbutt discussed it in 1973.  Mr. Moronski indicated that the question to him was from what point is it a legal non-conforming use, when the Township adopted an ordinance that prohibited the motel use in 1969 which had been permitted, at that point whatever was the legal use prior to the adoption of the ordinance, that is the grandfathered use from that point forward.  Mr. Jurkovic indicated that Mr. Garbutt testified to the rooms that were on the drawings, granted there were not all of the notations on it, he went room to room at that time.  Mr. Jurkovic indicated, it is inconsistent with some of the documentation shown, 12 units, 16, units then 18 units, this is the building he drew in 1973, he also stated that there were apartments at both ends, not just one apartment in 1973.  Mr. Moronski indicated that the point where the use became a legal non-conforming use when they changed the ordinance in 1969 so whatever the legal use was prior to the adoption of the ordinance, that is the use that was grandfathered, whatever happened afterward unless it received some type of relief from the Board, 1969 is the date for the legal non-conforming use whatever was there at that time, that is the operative date. Mr. Jurkovic indicated that his concern is, how do we know that the documents that they are using are accurate when there is a drawing that has a building that basically has been unchanged throughout this whole time period.  Mr. Moronski indicated that the minutes from the 2004 meeting in which Ms. Lutz, referenced the history of the site and she referenced the zoning change in 1969 which made whatever was on the site a legal non-conforming use, 12 units and one caretaker unit, those minutes being adopted by the Board as an accurate representation of what occurred at that meeting and the information provided by the Board Professional Planner.  Mr. Jurkovic indicated he does not necessarily agree, he was sitting at that hearing and he indicated that he did not think the document was offered for the purposes they were suggesting. Mr. Jurkovic indicated that the structure has remained essentially unchanged; they have not shown anything where an additional apartment was added to the structure after 1969. He indicated that it could only be assumed that the documents used to show one apartment, were wrong at that time because there are 2 apartments, they are existing on the document, there is no evidence to suggest that an additional permit was taken out to add an apartment, so he would have to assume that that structure is unchanged as of the 1969 change to the ordinance. Mr. Moronski indicated that it is not known for certain and Mr. Jurkovic indicated that he agreed we do not know either thing is true, Mr. Moronski indicated that he disagreed based on the documentation that was filed prior to 1969 when the ordinance was changed, that is the operative date, the legal date of when the pre-existing, non-conforming use begins, that is when the ordinance changed.  Mr. Gerst indicated that we knew that there were two apartments because the owners and the caretakers lived there.  Mr. Glatt asked if there was any evidence of the building expanding after 1969, not the interior but the building itself. Mr. Moronski indicated that he did not know. Mr. Glatt reiterated that there are documents from before 1969 that show 12rooms then it goes to 16 rooms then eventually to 18 rooms.  Mr. Glatt indicated that the fact that the number of rooms may have changed, does that mean that it was an abandonment of a use as a motel?  Mr. Moronski indicated that the abandonment issue was first and this was the legal pre-existing, non-conforming use that existed at the time, Mr. Glatt asked if that would change the legal non-conforming use, Mr. Moronski indicated it would be an expansion of a non-conforming use adding additional rooms to the motel, Mr. Glatt indicated if there was an actual factual finding of how many rooms were there in 1969, if there were not an actual factual finding of how many rooms there were in 1969, that may be considered some type of omission.  Mr. Moronski indicated that they could only base it the documentation that they have which they believe based on the documentation any rooms going forward it constituted an expansion.  Mr. Glatt asked if it was their contention in 1969 that it was not a restaurant, Mr. Moronski indicated that according to the documents that he reviewed there was no reference to a restaurant, the references occurred afterward, Mr. Glatt asked if they would assume that the entire first floor was a vacant space, Mr. Moronski indicated he did not know, he did not see the plans prior to 1969. 

Mr. Jurkovic confirmed that the objector’s professionals refer to the fact that the motel rooms changed to long term type housing, Mr. Moronski indicated the State referred to it as rooming and boarding. Mr. Jurkovic indicated it was still used for people to live there, motel rooms being used on a longer term basis. Mr. Moronski indicated there was a distinction, motels and hotels are commercial uses. The tax records show the site as a Class 4A Commercial for a motel whereas a multi-family residential would be classified differently by zoning and tax classification. Mr. Jukovic asked about Hurricane Sandy and the hotels and motels in Central New Jersey were being used basically as boarding houses by the displaced residents, the hotels and motels have abandoned their uses?  Mr. Moronski indicated that the argument was not about abandonment it was about the question of what the  legal non-conforming uses is, the first part of the testimony referred to abandonment, this was just what the legal non-conforming use is, this is not the question of abandonment.  Mr. Moronski indicated that the ordinance discusses the transient, many who were displaced temporarily. Mr. Jurkovic asked if illegal use constituted abandonment, Mr. Moronski indicated he did not talk about abandonment, the letter referenced talked about a change of use from a motel to a rooming and boarding house, if the use changed that use is no longer there, if that is the case and the letter also mentioned that it was done without a C.O. and the process did not get followed. Mr. Jurkovic indicated that it was very narrow distinctions, it has been used for housing for people whether it was short term or long term for as long as he can remember, he does not know if that changes the use, maybe the purpose of the housing but it is still being used to house people.  Mr. Moronski indicated from the zoning office that it clearly clarifies what a motel is and what a multi-family dwelling is. Mr. Meronski indicated the tax records distinguish between it, they are clearly 2 different types of uses, the motel being more transient, temporary occupancy where you pay a fee for day, week or month whatever the arrangement is as opposed to multi-family where you may have a lease and you are formally living at that location.  Mr. Jurkovic indicated that that was Mr. Romano’s testimony was that he lived there for several months, Mr. Moronski indicated it was transient, still temporary.  Mr. Gerst asked what the definition of the time frame of transient, Mr. Moronski indicated that it is not defined.  Mr. Glatt indicated, for instance,  in 1961 people lived there, it was permitted,  or if  not because it was inconsistent with the zoning, the applicant at that point came in and asked for protection as a pre-existing, non-conforming use, would it be reasonable for a Board to deny the use at that time, whatever the use was, would it have been reasonable to deny it, Mr. Moronski indicated that every application has to stand on its own merits and whether it was reasonable or not depends on the facts in evidence and how the Board judged it. Mr. Glatt indicated that this is a municipality that for many years prior to development was basically known for tourism and it was a motel, place for people to stay, would the Board at the time said no, you cannot be protected even though you were here for a long time, we can talk exactitudes on the other hand we can talk common sense, you have to wonder if it was a pre-existing, non-conforming use, if they applied for protection, it would have been grandfathered in and instead the zone changed in 1969 which was totally evident, it was completely different and someone waited from 1969 to 2004 because it never dawned on anyone that they needed protection until someone may have wanted to do an expansion so they came in and based on what the Board saw at that time granted they did not have some of the documents that the objectors had, the Board felt it was appropriate to give them that. Mr. Moronski indicated that based on the history Mr. Glatt laid out, that is how they got to 2004. Mr. Glatt indicated that if he’s not mistaken, that this Board today should void their determination in 2004 as to granting them a Zoning approval because it would be grandfathered in. Mr. Moronski indicated that the primary argument is that the use that is there is no longer the legal pre-existing non-conforming use and if you were to state that we disagree with you on the abandonment, it is their position that they require a d-1 use variance and they have to oppress the burden.  Mr. Glatt indicated that the use was there, it is a motel/hotel/apartments, what the objectors are saying is it’s the number of rooms that make it different.  Mr. Moronski disagreed, it is the use type, Mr. Sullivan indicated it was an empty building now, the applicant has to prove that it has an illegal consequence, the point is with respect to the change from motel to apartment is that there is a difference between having a motel next to you and having an apartment building next to you. The taxes are different, the zoning is different, the traffic is different, the kids go to the schools.  Mr. Sullivan indicated he could not believe that the Board does not see a difference between  a motel and an apartment building.  Mr. Sullivan indicated that their position was when someone decided behind the backs of the town to turn this into a rooming house for Section 8 residents and nobody for whatever reason stopped them and they did it for years, that eliminated the motel, there is no motel there anymore, they cannot say now that they want to bring the motel back and say it exists today as a motel, it was gone when they converted it it into a rooming house. Matthew Conlon asked Mr. Sullivan, Exhibit H is 1957’s 12 room motel, drawing 18 bedroom motel,  at what point in time did it change from a motel to a rooming house, Mr. Sullivan indicated in 1995, the correspondence between the State and the Fire Marshal, which is Exhibit N, a Complaint to Fire Prevention Bureau, Mr. Conlon added then 2009, which is 14 years later that now it is an issue and then January 5, 2010 where they are agreeing, so what is the point, what date is are we using.  Mr. Sullivan indicated that the date was not so much important as what the use was when the zoning was changed and how over a period of time from 1995 the use changed from 2004 it changed based on the 2009 correspondence. Mr. Conlon reiterated that in 1957 it is good, 1969 it changes and is now pre-existing, non-conforming and between 1995 and 2009 it changes.  Mr. Sullivan indicated it was after 2004 when the Board granted the Section 68, the 2009 correspondence indicates the change. 
Mr. Jurkovic indicated that it seems to be a semantical argument and the comments about the difference between a rooming house and a motel, the character of the building has always been a motel somewhere between 12 and 18 rooms and 2 apartments, and he also indicated that he does not buy the argument that it is such as significant change, the building did not change, if the rooms were converted into an apartment as we know it with separate bedrooms and living room, that would be significant but these rooms have not changed in their style, they may have been used in an inappropriate way, revert back to hotels and motel were used after Hurricane Sandy, he indicated that he does not know if it is as significant as Mr. Sullivan is presenting it to be. Mr. Sullivan indicated that he asked Mr. Romano if he had a lease, an apartment owner has a lease unless it is month to month, he respectfully disagrees.  Mr. Jurkovic asked if Mr. Garbutt could be recalled,  Mr. Moshman was brought up to question Mr. Moronski.
Mr. Moshman asked Mr. Moronski about the septic system plan, Exhibit G, Mr. Moronski reread the exhibit and indicated where it indicated there were 12 units. Mr. Moshman also indicated whether he saw the correspondence about the request to alter the sewage disposal systems and he asked if Mr. Moronski knew how many systems were servicing the building, Mr. Moronski indicated he did not. Mr. Moshman indicated there were 2 systems one serviced 12 rooms and one serviced 6 rooms. Mr. Moronski indicated he is only speaking about the documentation he has.  Mr. Moshman indicated that there is a caretaker and a calculation for gallons per person based on the number of rooms 12 rooms, 24 people, 25 gallons per person, 2 people per room, Mr. Moronski indicated he agreed and Mr. Moshman also indicated caretaker 2 people, is that one of the rooms or separate apartment, Mr. Moronski indicated that based on how it reads he would assume it is a separate apartment.  Mr. Moshman indicated that if there were another septic system with another apartment, which would account for the structure of 18 rooms.  Mr. Moronski indicated he did not have that in front of him and would take his word for it. Mr. Moshman indicated that they had a witness who stayed there from 1969 to 1973 and in 1969 there were 18 rooms, does that change his reflection of how many rooms were there in 1969? Mr. Moronski indicated that he based what he said on the documents that he reviewed that came from the Municipal Building. Mr. Moshman indicated that Mr. Moronski had exhibits from 1995 and 2009 from Fire Marshals that talk about different Use Types, Mr. Moronski indicated yes one from the Fire Inspector which is Exhibit N, one from the Fire bureau and it is a complaint form. Mr. Moshman indicated that the form indicated some of the rooms have as many as 10 people per unit and the site also appears to be a change of use to a rooming and boarding house. . It does not go into enough detail to indicate how much of it is being used in that way. Mr. Moshman asked about a 2009 letter from a prior fire marshal and asked if it indicated how much was section 8 and how much was a rooming house. Mr. Moronsky indicated it talked about the use group change and the use group change based on the letter is for the entire building, it does not talk about specific rooms but the entire building. 

Mr. Moshman asked Mr. Moronski if he thought there should have been a certificate of occupancy for changing the use and Mr. Moronski indicated he would refer to Exhibit P which was a letter to the Construction Official from Michael Byrant, Acting Chief of Rooming and Boarding House standards, received 1-22-10 and the letter was read.  Mr. Moshman asked if the document indicates what percentage of the 18 rooms was used as a rooming house, Mr. Moronsky indicated it did not. Mr. Moshman asked if the letter required Twp. Of West Milford to have Certificates of Occupancy on Rooming Houses. Mr. Moronsky indicated that it simply stated a fact that the property was operating as a rooming house operating without a Certificate of Occupancy and it is required by State Statute that if it is a rooming house then it does have to have a Certificate of Occupancy.  Mr. Glatt asked about the document signed by Judge Perconti and the referenced summon number, did Mr. Moronski acquire a copy of the summons, Mr. Moronski indicated he did not and did not review the summons.
Mr. Garbutt was asked to come back for a few more questions and Mr. Glatt indicated he was previously sworn and still under oath. Mr. Jurkovic asked about the schematic of the property, that there were 18 units and that the restaurant was in existence but the lounge was not. The lounge was inside the restaurant and there was a bar. The configuration of the restaurant was how it is shown. The apartment on the restaurant end was there and that is where the Masens lived, he could not say for certain about the other apartment or whether 2 rooms were converted. Mr. Jurkovic asked about the 18 rooms drawn on there and Mr. Garbutt indicated there were 16 rooms plus 2 apartments. Mr. Jurkovic asked about when he was there and confirmed it was between 1969 and 1973, Mr. Garbutt indicated there was no change in the structure when he lived there, in 1969 when he went there, the restaurant was there and Mr. Garbutt indicated yes it was. Mr. Jurkovic thanked him.
Mr. Brady indicated that the meeting was being opened to the public, however there is no testimony after 11:00 as stated in introduction at the start of the meeting. 
Javier Gabriel Leibovic of 170 Lakeside Road was sworn in, he lives across the street.  Mr. Glatt indicated that all that should be discussed is abandonment and/or whether it is a pre-existing non-conforming use, not about whether they like the project or not.  Mr. Leibovic indicated that he was not notified; the initial meeting he was only notified that one time by certified mail back in May of 2016 and the meeting was postponed and has not heard anything until this meeting. His neighbor brought it up, Mr. Glatt indicated that it was announced the previous meeting and the applicant had no further obligation to notice any further. Mr. Glatt indicated there would be no more notification unless there was a change.  
Mr. Glatt announced again that it was discussion about abandonment and/or pre-existing, non-conforming use and not whether you like or dislike the project. 

Steven J. Byran, 172 Lakeside Road, Hewitt, NJ was sworn in he lives directly across from the subject property. Mr. Bryan asked if it was the applicant’s burden to show the pre-existing, non-conforming use and what the use consists of and is he correct. Mr. Glatt indicated he was correct. Mr. Bryan wanted the Board to take note that the applicant upon taking title to the property immediately took down the signage relating to Masen’s Mountainside Inn  and put in Mountainside Apartments and asked that the Board consider what that says about his intent to carry on the former business that was there if the former business was primarily motel use with one or two apartments. There is no way you can deny that the primary use of the property was a motel use. He comes in and takes down the signage relating to the motel and puts down apartments, so he is abandoning the prior primary use. Mr. McQuaid indicated that that is why we were here. Mr. Bryan indicated that the action has significance. Any changes made after the date in 1969, no proof is shown but there were things done inside the building over the years and it is not their obligation to say who did it and why, they are trying to establish what use is protected if any.  He wants the Board to know who has the burden when the Board takes this into consideration.  He wants the Board to hold the applicant to his proofs and have documentation, plans and septic, he wants all of the documentation.  He indicated that the prior owner walked away from the property, it was a troubled, commercial piece of property, he abandons it, he allows it to go into foreclosure, he then files for bankruptcy, that is a textbook example according to case law for an intent to abandon.  Villari Vs Zoning Board of Adjustment, 277 NJ Super at 130, 1994 Appellate case. He read the case to the Board. He indicated that the prior owner showed intent to abandon. He indicated that there is enough evidence that shows abandonment.  Consider the exhibits and the arguments relating to abandonment.  He indicated that he cannot believe that a Zoning Board Member would not know the difference between a rooming house and a motel. A change in use from seasonal to full time Courts have recognized it is a significant event for surrounding property owners and if you cannot understand that there would be a huge difference between transient motel people living there and residential with a lease, it is self-evident and rethink it before the next meeting.

Mr. Jurkovic asked about the motels and hotels used after Hurricane Sandy how does it differ have they abandoned their uses as hotels and motels. Mr. Bryan indicated most of those would be in a permitted use area, Mr. Jurkovic indicated that there were a lot in the State that pre-existed Zoning ordinances. Mr. Bryan asked if he would concede that majority were located in areas where the zoning permits it. Mr. Jurkovic indicated he was not being argumentative, he was just asking a question and Mr. Bryan indicated it was the nature of the question.  Mr. Jurkovic asked what nature, Mr. Bryan lives across the street from the motel, how long as he lived there, Mr. Bryan indicated he has lived there since 1969 and the person that lived there the longest that he remembers is a boy named George who lived there with his mom and lived there for part of a school year. Mr. Jurkovic asked what changes occurred to the building/structure since he moved in. Mr. Jurkovic asked what changes were done to his knowledge since he has lived there.  Mr. Bryan indicated that the exterior, only thing he was aware of….

The Chairman indicated it was 11:00 p.m. and that part of the meeting was stopped.

Mr. Glatt indicated that he could return to continue at the next meeting.   
Motion by Matthew Conlon to approve the professionals invoices as presented

Second by Michael Gerst
All in favor to approve the invoices
Motion by Matthew Conlon to approve the minutes of June 28, 2016
Second by Michael Gerst 
All in favor to approve the minutes.

Motion by Matthew Conlon to adjourn the meeting

Second by Michael Gerst
All in favor to adjourn

Meeting adjourned at 11:02
Adopted  August 23, 2016
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Denyse L. Todd, Secretary
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