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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT

April 26, 2016
 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:39 p.m. The Board Secretary read the Legal Notice. The Chairman asked all in attendance to recite the Pledge of Allegiance.  The Chairman advised Mr. Conlon to sit at the dais for 7-member board 6 regular members and 1 alternate member; Mr. Brady explained the Zoning Board and Open Public Meetings Act. He introduced the Board Attorney, Stephen Glatt. The meetings are advertised in the Herald News. The Board operates in accordance with the Open Meeting Act of the State of New Jersey. No new applications after 10:30 pm and no new testimony after 11:00 pm, if it is needed there will be a break at approximately 9:00 pm.  The appeals of this Board go directly to the Superior Court of the State of New Jersey.
Roll Call

Present:  
   Daniel Jurkovic, James Olivo, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova and Robert Brady

Also present:   
Denyse Todd, Board Secretary, Stephen Glatt, Board Attorney, William Drew, Board Planner
Absent:  
Russell Curving, Michael Cristaldi, Board Engineer
MEMORIALIZATIONS 
JASON POST

RESOLUTION 8-2016








BULK VARIANCE # ZB-11-15-14





Block 2415; Lot 1

42 Eatontown Road; LR Zone
Motion by Daniel Jurkovic

Second by Matthew Conlon
Roll Call Vote:

Yes:  
Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady

No:
none

GRACE FELLOWSHIP CHURCH (amended)

RESOLUTION  9-2016



PREL. & FINAL SITE PLAN  ZB06-15-07 





Block 9801; Lot 1

37 Stephens Road, R-1 Zone

Mr. Glatt explained that the memorialization for the Grace Fellowship Church matter, the resolution was not prepared for this meeting, it is very extensive and he read through the minutes but when he got to the end, and recalling the last meeting, anyone present was probably exhausted. Reading through the minutes he did not think that the Findings of Fact were not very extensive. He indicated they need to be elaborated. It is his intention that the Secretary puts it back on for the April meeting just so one or two or whoever wants to put on some findings of fact as to why they voted in a particular way.  He will hopefully have the resolution finished except for the final findings of fact, we will take a 15 minute recess and the Secretary and the Attorney will complete the resolution as far as the findings of fact and if it meets with the Board’s approval then memorialize it. He does not want to put it off for another month.  He would appreciate if anyone who voted on the application and is eligible to vote be at the April meeting so we can complete it.
Motion by Michael Gerst with additional facts of finding incorporated to memorialize Resolution No. 9-2016.
Second by Matthew Conlon
Roll Call Vote:

Yes: Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven  Castronova, Robert Brady
LISA KILLI
RESOLUTION NO. 10-2016







BULK VARIANCE ZB06-15-05





Block 11101; Lot 29







459 Snake Den Road; R-4 Zone
Motion by Matthew Conlon to memorialize Resolution No.10-2016
Second by Frank Curcio

Roll Call Vote:

Yes:
Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova, Robert Brady

No:
none
PHILADELPHIA CHURCH MINISTRIES
RESOLUTION NO. 11-2016
USE&BULK VAR&PREL & FINAL SITE PLAN ZB07-13-07

Block 15901; 16

145 Oakridge Road; CC Zone

Motion by Matthew Conlon to memorialize Resolution No. 11-2016
Second by Frank Curcio
Roll Call Vote:

Yes:
Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven  Castronova, Robert Brady

No:
none

JOSEPH CHAPMAN

RESOLUTION 12-2016






BULK VARIANCE #ZB09-15-09




Block 7701; Lot 15

975 Union Valley Road, R-1
Motion by Frank Curcio

Second by Matthew Conlon
Roll Call Vote:

Yes:
Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Steven Castronova

No:
none

JOSEPH FONTANA




Complete:  4-11-16

APPEAL NO. ZB04-16-05




Deadline:    8-9-16

Block 3401; Lot 21 & 

Block 3406; Lot 23

165 Lakeside Road; R-2 Zone

Application appealing the Zoning Officer’s decision regarding whether a use variance is required for the proposed zoning request. This application will be carried to the May 24, 2016 Zoning Board Meeting beginning at 7:30 p.m. They will be required to re-notice.

Motion by Robert Brady to carry the application to the May 24, 2016 meeting

Second by Matthew Conlon

Roll Call Vote:

Yes:
Daniel Jurkovic, James Olivo, Frank Curcio, Arthur McQuaid, Michael Gerst,     Matthew Conlon, Steven Castronova, Robert Brady

MARCIN OWCZARSKI





BULK VARIANCE ZB01-16-01





Block 6201; Lot 22

19 McKinley Place; R-1 Zone

Bulk variance relief requested for a side yard setback where 15 feet is required and 1 foot 8 inches is proposed, distance to house where 20 feet is required and 7 feet is proposed for the construction of 22 x 13 foot wooden carport structure.
Mr. Glatt swore in Marcin Owczarski of 19 McKinley Place.  Mr. Brady indicated that the Board needed zoning reasons why he needed the carport.   The applicant indicated that he needed the carport in the location he proposed for storage of one car. His house is a one family house with one car garage the way it is situated on the property does not allow him to add a second garage and then he came up with the idea of a carport to serve as a space for a second car. The location is proposed because the distance from the house to the property line is only 15 feet so there is no other location for it. The other side of the house has less of a distance to the property line. The proposed location is the only place that makes sense to use it as it is intended. He has a one car garage that is under the house it is a single story ranch style home. Mr. Glatt indicated that the photo attached to the application is the proposed finished look Mr. the applicant indicated it was. The applicant indicated that he started the construction without the permit he did not know the permit was required. The photograph is just for reference and it is proposed.  The other photograph is the Board’s exhibit and is being put in as B-1 which is the partially constructed carport. He has not commenced with construction once he knew he needed the variance.  The applicant’s documents are being put in as A-1.  The applicant indicated the photograph speaks for itself it is to park the car overnight. He does not plan to store any liquid combustible oils or other liquids there. He may work on a car in there but no car service work in there. 

A board member asked if he spoke with any neighbors and the applicant indicated that he spoke with the neighbor where the setback was in question and she did not express any issues with that.  Mr. Glatt asked if that was where a car was parked before and the applicant indicated it was. Mr. Glatt indicated that it was to keep the car out of the elements and the applicant indicated it was for that reason. The applicant indicated there would be no water and there was no reason to have electric he would use an extension cord, more to protect in winter. Mr. Glatt asked if he had any intention to enclose it and the applicant indicated he did not. Mr. Brady asked how the structure was attached to the ground and the applicant indicated there were 4 foot footings and 6x6 enclosed in concrete.  The floor is asphalt and the footings were dug before he paved it. 

Mr. Drew asked if the property graded down to the backyard and the applicant indicated it did grade down about 18 inches, there is a small retaining wall and he filled in with gravel and quarry process compacted it and let it settle over the winter. Late fall of 2015 he paved it. He does not have problems with the snow and ice in the winter.  Mr. McQuaid asked if it was a drop to the house from the street and the applicant indicated it was 3 to 4 feet. The area in front of the carport is relatively flat now.  There is a slope for rainwater to be directed to the back of the property. There is a 5 foot fence on the property.  Mr. Conlon asked what was at the location of the present carport and the applicant indicated that there was grass in the location before it was paved. There is a ramp in the back and the retaining wall was raised to be street level. 

Mr. Jurkovic asked if there would be anymore digging and the applicant indicated he would not, he excavated the six locations for the footing and there will not be anymore.  Mr. Jurkovic indicated that if there is any other digging the MUA should be contacted. Mr. McQuaid asked about the sewer lines and the applicant indicated the sewer lines were from the house to the street. His well is behind the carport about 2 feet if he needs to replace a pump they can go over the carport.  Mr. McQuaid asked if the reason he cannot put it closer to the house is because of the ramp.   The applicant indicated he wanted the windows to be accessible and that is why he chose the location. There is 7 feet distance between the house and the car port and he wanted the distance.  Mr. Brady asked if there were any other questions of the applicant there were none. The Chairman opened the application to the public.

Motion by Michael Gerst after seeing nobody for or against the application to close the public portion.
Second by Matthew Conlon 
All in favor to close the public portion

Frank Curcio indicated he had a concern about the storm water memo from the Environmental Commission. Mr. Brady indicated that he has rain barrels and once filled there is an issue. The slope of the driveway won’t change any of the direction it is already coming down. If the Board is requiring rain barrels on point of approval then it is not a bad idea.  Mr. Jurkovic indicated that it was pointed out on several occasions the rain collection systems would require additional variances for location and possibly size.  Mr. McQuaid indicated that simple gutters would work and Mr. Drew agreed because of the pitch of the roof have at least one gutter on the side by the neighbor and direct it to backyard of the applicant.  Board members indicated that there is a drain in the driveway. Mr. Drew indicated that the rain coming off the roof will project itself beyond the limits of the roof and go on to the neighbor’s property.  Mr. Gerst indicated that the gutter would divert it to the drain. The applicant returned for additional questions. He indicated that he already planned for the gutters for the purpose of not having the rainwater direct to neighbor’s property.  He wants to put gutters on both sides.  There are two drains in front of the carport for the gutters to feed into them.  The drain is directing the water to the back of the property and going into the ground.  The applicant indicated that he works in construction.  The application was opened to the public again. 

John Tranus lives across the street and his only concern is that the building is constructed under building code and everything he has heard tonight seems to be according to a plan and everything he is stating seems to match.  The driveway next to the house had been used as an auxiliary driveway with stone from the people he purchased the house from years ago.  He does not object as long as it is to code.

Motion by Michael Gerst to close the public portion 
Second by Matthew Conlon
All in favor to close the public portion.

Motion by Arthur McQuaid to approve bulk variance ZB01-16-01, Block 6201; Lot 22, 19 McKinley Place; R-1 Zone for a 1 car carport to be put on the property, it is a little over a foot of a side yard but testimony was given that the other side is 12 feet, and not big enough for a carport. The driveway and property slopes quite steeply from the street and is about a 4 feet drop in the driveway from the street to the garage which is in the basement of the house. The land has been built up to make it level, quarry processed, drainage will be in it, gutters will direct water to drains that are in front of the proposed carport and it will lead to the rear yard. The only person who spoke during the public portion was only concerned that it be built to code and not concerned with the building of it and the testimony reassured him if there were any doubts.  For those reasons he moved to approve the application.
Second by Michael Gerst

Roll Call Vote:

Yes:
Daniel Jurkovic, James Olivo, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady

Mr. Glatt indicated that there will be a resolution at the next meeting and 45 days from the advertisement of the Notice of Decision of the memorialization, there will be an appeal period. Someone could appeal it during that time and he should wait the full 45 days. 

BRUCE HARDY







APPEAL APPLICATION #ZB03-16-02




Block 4102; Lot 7 

140 Long Pond Road; LR Zone
Application appealing the Zoning Officer’s decision regarding whether a use variance is required for the proposed zoning request. 
The Board Attorney swore in Bruce Hardy, 140 Long Pond Road, Hewitt.  Mr. Glatt reviewed what he knew of the application. He indicated that he filed an appeal of the Zoning Officer’s decision and what the applicant was intending to construct or have constructed was in violation of the municipal zoning code because the zoning officer, Mr. Lupo gave him a denial of an application for a zoning permit because he deemed it to be an accessory apartment which is not permitted in the LR zone. If the applicant wanted an accessory apartment he would have to file a use variance.  Mr. Glatt indicated that the applicant filed an appeal which the Zoning Board has authority to hear and resolve.  

Mr. Hardy indicated that it was not going to be used as an apartment and that it was to be used for family members only.  He indicated that he made a mistake after getting the apartment finished for his brother-in-law and was delayed and will not arrive until October.   They thought that since it would be available for the summer that a lot of visitors come and thought they could let the people in Awosting know that they might have a place in the community where they could stay. Mr. Hardy indicated that it was his mistake doing that, he had no intention that when he put it in that it would be a rental apartment, it was for the family.  

Mr. Drew asked if he took out building permits for the work that he did and Mr. Hardy indicated that he did not and that it was his mistake. Mr. Glatt asked what was done in the house and the applicant indicated that it was existing offices in two rooms in the basement. He put in a wall for a bathroom so there was plumbing and 2 electrical plugs.  Mr. Glatt indicated it came to light that there is a website called next door  Awosting and the applicant indicated that was correct and he thought it was just to the community at large and that was all he wanted to notify and to his surprise it also goes to Upper Greenwood Lake. He indicated that the complaint came from someone in Upper Greenwood Lake.  Mr. Glatt indicated that he did not know where it came from but someone did anonymously send the rental ad from that site to the Zoning Officer.  The copy of the rental ad was B-1 Board’s Exhibit 1. The applicant indicated that he was aware of the document; Mr. Glatt read the rental ad and the details.  Mr. Hardy confirmed that he put the advertisement on the website to rent the apartment.  Mr. Glatt indicated that on January 20, 2016 it was his intention to rent it as an accessory apartment and Mr. Hardy indicated it was. Mr. Glatt asked if the construction was already completed when the ad went on the website and Mr. Hardy indicated that it had.  Mr. Glatt confirmed it was to be a bathroom, a kitchen and a sleeping area and Mr. Hardy indicated that it was.  There is an entrance to the exterior that was pre-existing.  Mr. Hardy indicated that the Zoning Officer called him about the violation and gave notice of the violation.  Mr. Glatt confirmed that Mr. Lupo told him that if he were going to use it as an accessory apartment then he would require a use variance and Mr. Hardy indicated this was correct. He filed an application for a zoning permit which was denied, B-2 was the application for the zoning permit which he and his wife filed and confirmed that B-3 is a copy of the denial letter he received.  B-4 shows the existing building with everything existing except for an interior wall.  The filing for the zoning and the denial took place between February 8 and February 12.  
Mr. Glatt indicated that his testimony was that he was building the apartment for his brother in law and Mr. Hardy indicated that was correct.  The construction was completed by the end of the year or the beginning of this year.  His brother in law was going to be delayed and Mr. Hardy indicated that he found out during the construction of the apartment. Mr. Glatt confirmed that at some time in January he decided he would try to rent it as an apartment and Mr. Hardy confirmed that he was looking into it until October when his brother-in-law.  Mr. Glatt asked if at that time he realized he would need a permit for whatever construction he did and/or possibly need a variance in order to put in an accessory apartment.  Mr. Hardy indicated that he realized he should have gotten the permit application ahead of time, he was under the understanding that if he was going to build an apartment he could do it if it was a mother daughter.  Mr. Glatt asked if he ever found out that he could not, and he thought Mr. Lupo said he could do it if it was a family member.   Mr. Hardy  indicated that the discussion took place before construction in the fall.  Mr. Glatt asked if he was told that he would not need building, electrical or plumbing permits and Mr. Hardy indicated that he did not say if he did or did not.  Mr. Hardy apologized for not doing it.  Mr. Glatt indicated that the Board had to make a decision whether he falls within the purview of the zoning that allows accessory or mother/daughter apartments in certain dwellings or whether in fact this is an accessory apartment that requires a zoning variance or permit.  Mr. Glatt indicated that Mr. Hardy is claiming that once he found out what the problems were that he wants it integrated with the rest of the house and Mr. Hardy confirmed that.  Mr. Glatt indicated that the Board has to look at the intent.  Mr. Glatt asked if there was anything else he had to tell the Board about this particular unit as opposed to what has been brought out so far.  Mr. Hardy indicated that he would repeat the intent was to make it for the family for his brother-in-law who got delayed in coming up here and that is the only reason he decided maybe they could pick up a few bucks in the summer time until he got there. 
Mr. Glatt asked how they get from the basement upstairs and he indicated there is a doorway and the back of the house is level with the driveway and you can go in and go right up the stairs.  There was a survey provided and it is marked for the area it is the area marked and circled as existing space, there are no pictures of the interior, this is marked in evidence as B-5. Mr. Glatt asked for Mr. Hardy to explain to the Board why they should reverse the determination of the Zoning Officer who says in his opinion that this requires a use variance.  Mr. Hardy indicated that his only comment is that it will not be used as a rental apartment but only used for family.  Mr. Brady asked if all of Awosting is zoned LR Lakes Residential and Mr. Hardy did not know.  Mr. Brady indicated that mother-daughters are not permitted in the lake residential zone, other areas yes but not LR zone.  Mr. Hardy indicated that he was misinformed by Mr. Lupo,  Mr. Brady indicated that Mr. Lupo was present and hopefully this could be cleared up.  

Mr. Glatt asked if the house was one level and Mr. Hardy indicated it was.  The location of the house is under the addition of the house.  Mr. Glatt confirmed there was a business and they converted the two rooms for the purpose of this separate and distinct enclosed space and Mr. Hardy indicated yes but with access to the old basement of the house.  Mr. Glatt asked about the square footage of the area in question and Mr. Hardy indicated it was about 300 to 350 square feet, Mr. Hardy indicated one room is approximately 10 X 20 and the other about 8 X 15.  Mr. Glatt had no other questions.  

Mr. McQuaid had a question, they were given a denial by the Zoning Officer for an accessory apartment, we have an acknowledgement from the applicant that it was an accessory apartment, he indicated that in his mind the Zoning Officer acted properly.  Mr. Glatt indicated before the opinions, call Mr. Lupo and have him present the events as he perceives them to have happened and then if he wants to make any particular point and he will wait to hear Mr. Lupo.  Mr. Gerst wanted to add that there is a circled picture of a room, a drawing that is not the same as the circled picture, space will remain open to the house and be for family but there is no way of telling from the plans that this is what is happening and there is not enough information.  Mr. Glatt indicated that he understands that but it is the applicant who has the burden of proof, so a determination can be made with the evidence presented or the lack of evidence presented.  Mr. Hardy indicated that he thought one of the drawings showed the 2 rooms and the doorway.  Mr. Glatt indicated that there was a similar application last month and there were very extensive plans submitted, not only the addition but also the access to the house and there was professional testimony and the board had a better overview of what was going on with the property.  Mr. Glatt indicated that Mr. Hardy could add anything else he needed to as the applicant, the appellant in the matter appealing the determination of Mr. Lupo and he has the burden of proof, proving to the Board that the Zoning Officer is incorrect in his determination.  Mr. Hardy indicated that he would like to give the Board additional drawings and information required.  Mr. Hardy confirmed that the only information Mr. Gerst held up B-4 and B-5 was the only information they were given.  Mr. Jurkovic indicated that the courses that could have been taken was to do the appeal or seek the variances or doing it simultaneously.  Mr. Jurkovic asked if he loses the appeal would it preclude him from seeking a variance and Mr. Glatt indicated no because there would be no evidentiary finding with regard to a use variance, it would be like dismissing without prejudice, he would lose the appeal and then file a use variance and then the Board would make a determination based on what is presented relating to the use variance, if the Board denied it he could still appeal and if the Board granted it and nobody else appeals it, it would run with the land.  Mr. Glatt explained this to Mr. Hardy since he indicated he did not understand what was said. Mr. Hardy indicated he understood that he could possibly get a use variance. 
Mr. Brady indicated that Mr. Lupo would be called up, he was sworn in by the Board Attorney, Vincent Lupo, 1480 Union Valley Road, employed by the Township of West Milford as the Zoning Officer for approximately 15 years.  He has appeared before the Board on many occasions and is familiar with the zoning ordinance in the municipality.  Mr. Glatt indicated that it is his understanding that as a result of a letter he found out there was construction done at the location of the applicant’s property and Mr. Lupo indicated that it was the case.  Mr. Glatt confirmed that he received the ad from next door Awosting and Mr. Lupo agreed after receiving it he took a ride out to the applicant’s address and drove around front and behind because there is a large parking lot in the back and there is a gazebo. There did not seem to be anybody home and he went to the mailbox and took the orange not permitted stickers and wrote on it complaint, accessory apartment, please contact me and put it in the mailbox no later than January 30 since he received it on the 29th. Mr. Glatt asked as a result of the notice what occurred. A short time later he received a call from the applicant asking what was going on and he explained to him that permits had to be taken out starting with the zoning permit, he wanted to find out what was going on before he gave any advice. Mr. Glatt asked if the call was received from a man or woman and Mr. Hardy indicated he made the call.  Mr. Glatt confirmed that Mr. Lupo received the call from Mr. Hardy, and Mr. Lupo indicated he told the applicant to come in for permits, fill out a zoning application he could not have an apartment and he came in and filled out the application.  Mr. Lupo denied the application after reviewing it and indicated on the denial that a use variance is required, because in Code 500-19 Accessory Apartments are not permitted in the Lake Residential Zone.  Mr. Glatt asked about a mother/daughter and Mr. Lupo indicated it was not brought up at that time.  Mr. Lupo indicated he did not know off the top of his head if a mother/daughter would be permitted.  Mr. Glatt asked if he heard if any other reason as to why this “apartment” whether mother/daughter or accessory was being constructed.  Mr. Lupo indicated that he was unaware until after it was constructed and the advertisement for rental was sent to him, for location of the house and construction is not in clear view unless you drove down behind the house toward the lake then you may have been able to see it bot not see it from the road.  
Mr. Glatt indicated to Mr. Lupo that according to Mr. Hardy he indicated that sometime last fall that he had a conversation with him regarding this apartment and you indicated that he could have a mother/daughter.  Mr. Lupo indicated that every day he gets phone calls about general questions and general subjects and he gives them a general answer explaining that the only time he can give an answer that will hold water is if he gets the question in writing and then they will get the answer in writing.  Which is the Zoning Permit or a Denial, people ask questions over the phone and get the wrong impression in their head and come back and say he said they could do it and Mr. Lupo indicated that he will say no that is what you heard but not what was said. If someone wants a direct answer give a direct question in writing and he will give a direct answer in writing. Mr. Lupo indicated that this is a daily occurrence; he will accept a request via email and will answer directly as well. Mr. Glatt asked at the time he spoke with Mr. Hardy after he issued the violation were any comments made about the rental of the apartment. Mr. Lupo indicated that there were very short maybe 2 conversations after and he indicated that he would using it for a family relative or brother in law and he also heard they have a large family and when the kids come to visit they have a place to stay, he heard that but also if you are going to advertise for an apartment it would be a 6 month or summer rental but if you see an apartment for rent you would be in there for a couple of years it is not for a couple of months and that was never brought up.  Mr. Glatt indicated he had no further questions and asked if the Board had any questions of Mr. Lupo.  Mr. Jurkovic asked for the difference between a mother/daughter and an accessory apartment and Mr. Lupo indicated that basics are using the same entrance, sharing the same hallways rooms or whatever, an apartment can be broken up into two ways as a tenant you would be paying your own utilities, you have a separate meter which is an apartment, if sharing utilities it could be an accessory apartment.  Mr. Lupo indicated that only one wall was put up but full kitchen, A.C., heat, fireplace and a full tiled bath with one wall.  Mr. McQuaid asked if rent would be a scenario for a mother/daughter and Mr. Lupo indicated that you would live as a family unit. With an accessory apartment there would be a separate entrance, which this does, you would not be using the entrance the homeowner or family uses.  There’s a separation a locked door at the stairs or down the hallway. Mr. McQuaid indicated that a rental value is more of an apartment then a mother daughter and Mr. Lupo indicated that rent has nothing to do with it.  Mr. Glatt indicated that from a Zoning view it does not make a difference.  Mr. Lupo indicated that in one of the passages in the ordinance states that mother/daughters are permitted in certain areas to ease the burden on the home owner and that is where the sharing the entrance and parts of the home, 2 parking spots per sleeping area plus two for the homeowners.  Mr. Lupo indicated that people would come to him to make the arrangements for a mother/daughter and file a zoning permit. This did not happen.  Mr. Glatt asked if Mr. Hardy had any questions of Mr. Lupo and he did not. Mr. Brady asked if   Board Members had questions.  The application was opened to the public.
Michael Gerst after seeing no one for or against the application moved to close the public portion.

Matthew Conlon second

All in favor to close the public portion.

Mr. Brady indicated that this is not an application; it is an appeal of the zoning officer’s denial.  Mr. Brady indicated that it is just a ruling on whether or not Mr. & Mrs. Hardy are allowed to do what they are doing.  

Mr. Gerst indicated that there is a zoning permit, denial and an appeal of the zoning officer’s decision.  Mr. Brady indicated that there was discussion on how it could be arranged to fit in the zone but that is not what should be discussed only whether Mr. Lupo’s denial of the zoning application will stand based on the testimony.  This has nothing to do with a mother/daughter,  they could reapply in the future with variances or other applications.  This is simply an appeal to a denial of the zoning law. 

Mr. McQuaid indicated that there was a lot of testimony about the advertisement that was put out and that has no bearing on the case.  Mr. Brady and Mr. Glatt indicated that it did. Mr. McQuaid read the application and Mr. Glatt indicated that what was read was Mr. & Mrs. Hardy’s application which was the applicant’s argument for why Mr. Lupo was incorrect in denying them the Zoning permit. Mr. Lupo made a determination that predated the application based upon the fact that there was an advertisement specifically for renting that apartment. If there was nothing else from the appellant to indicate that they initially wanted it for their brother in law and now for family members if those 2 facts out of the equation, Mr. Lupo was correct because they were renting it as an accessory apartment.  Now they are saying that he should have been clairvoyant and at the time of the denial he should have known it was for brother-in-law and for other family members.  Mr. Lupo also testified that if they are permitted a mother/daughter apartment in the zone they still would have to come to him for a zoning permit and if not permitted in the zone then they will still have to appear before the Board for a use variance. So the Board is dealing with what Mr. Lupo violated them for and credibility wise whether there was intent to rent it as an apartment and still may appear that they want to rent it as an apartment, Mr. Glatt indicated that credibility is an issue in the matter.  Was Mr. Lupo correct in the matter.  Mr. Jurkovic asked if the mother/daughter was allowed in the zone, the only alternative was for the Board to approve a use variance. Mr. Glatt indicated that it is not for Mr. Lupo to go out to see what they need it is not the Board’s responsibility to tell them what to do.  There is a time lapse, did anybody go back to see if a mother/daughter would be approved.

Mr. Jurkovic asked how they could say Mr. Lupo was wrong if there are 2 alternatives and neither work or are right and Mr. Glatt indicated that they cannot.  
Mr. Brady indicated that a yes  is for the denial and a no is for the reversal of the zoning officer’s decision.  Mr. Brady also indicated that it is not the Board’s job to rezone or redesign the application only whether Mr. Lupo was correct or not and was it correct when he made it.

Motion by Arthur McQuaid 

to deny the appeal, testimony has been given even by Mr. Hardy by calling it an apartment right off, he was going to have his brother-in-law live in the apartment, also in writing he put it out for rent calling it an apartment, Mr. Lupo who has been in his job for 15 years has been very credible in appearing before the Board in the past and he would have to go by his judgement in these things and find fully in favor of Mr. Lupo and this is an accessory apartment and it would need a use variance to operate it.

Mr. Glatt indicated that Mr. McQuaid was voting to deny the applicant’s appeal, therefore if voting in favor of denying the appeal it is a yes.

Second by Michael Gerst
Roll Call Vote:

Yes:
Daniel Jurkovic, James Olivo, Frank Curcio, Arthur McQuaid, Michael Gerst, Matthew Conlon, Robert Brady

No:
none

Mr. Glatt explained that next month the matter would be memorialized and there is a 45 day appeal period from the time it is published.  If he finds the Board determination is incorrect he can appeal to the Superior Court Law Division in Paterson, in the interim he can speak to Mr. Lupo and find out the requirements of a mother/daughter or file a use variance before the board and explain it and see if the Board would allow him to have it.  Presently, what he has is a violation of the Municipal Zoning Ordinance and it would be up to Mr. Lupo as to what he wants to do with the violation and whatever avenue is chosen, speak to Mr. Lupo do not rent the unit and do not have someone living down there even if it is for free. If he has questions perhaps he should talk to an attorney.

DISCUSSION-SHED/ACCESSORY BUILDING HEIGHTS
Mr. Drew indicated that there was discussion about December and there was no continued discussion until now.  The question is that the zoning ordinance has no restrictions on height for accessory structures, except the maximum of 35 feet which is the same as the principal structure.  The Board asked for him to do an evaluation on accessory height structures that have been permitted within the town over recent time.  The building department prepared a sheet and it was disbursed to the Board.  It was broken down into three categories, sheds, barns and detached garages and they vary in height depending on which category you are looking at.  There was concern with the Board that there was no problem that we had no height limits but most recently the application with Grace Fellowship Church would bring that into light because that structure was approaching 35 feet and it could have been placed 15 feet off of the property line in the R-1 Zone, the LR Zone can be 10 feet off of the property line.  A reasonable height for sheds could be 15 feet, detached garages should not need higher than 15 feet as well unless an accessory use is requested for the top of the garage area and it may be reason to come to the Board for discussion on what use is intended. Mr. Lupo left the meeting at 9:24. Barns are permitted in all of the residential zones, barns may require higher than 15 feet and other towns he is associated with a barn height can be 25 feet.  Barns of a certain size may require a higher roof because of the pitching.  Mr. Drew indicated that barns should have a separate classification. Mr. Drew indicated it is not necessary to have a detached garage higher than 15 feet.  Mr. Drew indicated that depending on the height of the barn, it possibly should require a greater setback.  A Board Member indicated there should be other limits for a barn as well depending on acreage.  The Board began discussion of the application for Mr. Chapman that was decided at the March meeting, the applicant called it a pole barn but it could be considered a garage.  A pole barn by definition is an open space.  It has four sides and a pitched roof.  Mr. Drew indicated that if recreational vehicles will be parked in there it is not a barn, and it is really classified as a garage.  The conversation began getting technical and Mr. McQuaid indicated that he was going to keep it as a guideline for future applications.  The discussion began so perhaps the guidelines could be lowered so people would not have to come to the Board but there are too many variables and everyone should come to the Board.   Mr. Brady indicated that his opinion is to keep the sizes minimal so they will have to come to the Board for control.  Mr. Gerst indicated he also wanted to use it as a guideline.  An accessory structure can be 35 feet.  Mr. McQuaid indicated he only wanted to use as a guideline.  Mr. Brady indicated there should be additional discussion at the May meeting.
Motion by Matthew Conlon to approve Stephen Glatt’s, Mr. Drew’s and Mr. Cristaldi’s invoices 
Second by Michael Gerst

All in favor to approve all invoices.
Motion by Matthew Conlon to approve the minutes of January 26, 2016, February 23, 2016 and
March 29, 2016.

Daniel Jurkovic second January 26 and February 23, 2016

Michael Gerst second March 29, 2016

All in favor to approve the minutes.
Motion by Matthew Conlon to adjourn the meeting

All in favor to adjourn

Meeting adjourned at 9:35
Adopted: May 24, 2016






Respectfully submitted by,







________________________







Denyse L. Todd, Secretary










Zoning Board of Adjustment

