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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT





   April 25, 2017
 Regular Meeting 

Robert Brady, Board Chairman, opened the Regular Meeting of the Zoning Board of Adjustment at 7:49 p.m. The Board Secretary read the Legal Notice. The Secretary  asked all in attendance to recite the Pledge of Allegiance.  The Chairman and Vice Chairman were both absent, the Board Attorney Stephen Glatt advised that the first thing we needed to do was make a motion for a member to act as Chairman for the meeting.. there is a 6 member board Mr. Jurkovic explained the Zoning Board and Open Public Meetings Act. He introduced the Board Attorney, Stephen Glatt. The meetings are advertised in the Herald News. The Board operates in accordance with the Open Meeting Act of the State of New Jersey. No new applications after 10:30 pm and no new testimony after 11:00 pm, if it is needed there will be a break at approximately 9:00 pm.  Under normal circumstances the Board follows a printed agenda. The appeals of this Board go directly to the Superior Court of the State of New Jersey.
Roll Call

Present:  
Daniel Jurkovic, James Olivo,  Frank Curcio, Michael Gerst, Matthew Conlon, Steven Castronova, and Robert Brady

Also present:   
Denyse Todd, Board Secretary, Stephen Glatt, Board Attorney, Kenneth Ochab, Board Planner, Michael Cristaldi, Board Engineer
Absent:  
Russell Curving, Arthur McQuaid, Robert Brady 
Matthew Conlon made a motion for Daniel Jurkovic to serve as Chairman for the evening.
Second:  Steven Castronova 


Yes:
James Olivo, Frank Curcio, Michael Gerst, Matthew Conlon, Steven Castronova


No:
none

VENTURE CAPITAL GROUP, LLC

RESOLUTION NO. 7-2017




PREL. & FINAL SITE PLAN & 





USE &BULK VARIANCE ZB07-16-13 



    

Block 15701; Lot 34

5 Allison Ave.; HC Zone

Motion by Michael Gerst to memorialize resolution 7-2017

Second by James Olivo
All in favor:
Yes: Daniel Jurkovic, James Olivo, Frank Curcio, Michael Gerst


No:  none

Motion by Steven Castronova to approve the minutes of September 27, 2016

Second by Matthew Conlon

All in favor to approve
Motion by Michael Gerst to approve the minutes of February 28, 2017

Second by Matthew Conlon

All in favor to approve

Motion by Matthew Conlon to approve the minutes of March 28, 2017

Second by Michael Gerst

All in favor to approve

Mr. Glatt explained to the audience specifically the applicant and counsel that there is a 6 member board, Mr. McQuaid and Mr. Brady (both absent tonight) both sat on the 2 prior meetings. They will return for the May meeting. The applicant would be proceeding with 6 Board Members, they could request an adjournment knowing that there are advanced proofs and need to get 5 out of 6 or 7 votes.  Mr. Glatt indicated that he heard from Mr. Sullivan that Mr. Moshman had concerns from testimony that was taken in August and September. Mr. Glatt indicated that he was suggesting if they want to proceed, present any testimony they would like and the Board Members present would hear it and then Mr. Brady and Mr. McQuaid will be asked to listen to the testimony presented tonight so next month it will be either continue with testimony or vote at that time. Mr. Olivo could listen to the full previous tapes however Mr. McQuaid and Mr. Brady listen to tonight’s meeting it will be the exact same Board as we had in August and September. Mr. Moshman indicated it was his inclination to proceed because Mr. Hals is not always available and he is present.  

Mr. Glatt indicated that Mr. Castronova would be recusing himself at his request from the matter of Carol and Bruce Hardy, Mrs. Hardy and Mr. Castronova are both on the MUA and they may not have a problem with it but the public could perceive it as something different and they do not want any problems.  Mr. Hardy indicated she will wait to see if she is going to go through tonight.  Mr. Moshman asked if the Board votes and it is 4 of 5 could they move for reconsideration and Mr. Glatt indicated if there is a new basis for it. 

CARRIED APPLICATIONS
JOSEPH FONTANA







APPEAL NO. ZB04-16-05






USE VARIANCE ZB04-16-05

    

Block 3401; Lot 21 & 







Block 3406; Lot 23

165 Lakeside Road; R-2 Zone
David Hals, 9 Post Road, Ste. M-11; Oakland, NJ; Mr. Jurkovic asked for the credentials of the expert; he is a Licensed Professional Engineer, Licensed Land Surveyor and Licensed Professional Planner in the State of NJ; Licensed Engineer since 1984, Licensed Planner since 1986 and Licensed Surveyor since 1988, testified before over 100 municipalities in the State of NJ including both WM Zoning and Planning Boards and accepted as an expert in all 3 licenses in more than 100 municipalities. He will be mostly testifying for Planning  and some Engineering this evening mostly Planning. 
The Plan that is on the Board entitled Use Variance Plan Block 3401; Lot 21 and Block 3406; Lot 23, 165 Lakeside Road, Joseph Fontana dated March 5, 2016 with a revision date of March 13, 2017 containing 2 sheets, it is the plan submitted to the Board with the application. The existing site is located at 165 Lakeside Road and consists of 2 parcels, Lakeside bisects the site with the westerly portion being Block 3401; Lot 21 and the easterly lot being 3406; Lot 23, this is the site of the former motel/hotel and restaurant, the building is still on the property. The westerly portion contains the existing building, circular drive, the lot is 71,622 square feet or 1.644 acres. The frontage is 280 feet and it is approximately 283 feet deep. The building is situated close to the road, it is approximately 230 feet in length, there are 2 wings on the building, each wing has a length of approximately 55 feet and it is approximately 15 to 18 feet wide. The middle of the building is recessed when looking at it from the street, that portion is approximately 28 feet wide. The other lot is on the easterly side and contains the existing parking area and also the septic system for the building that is located across the street, the property is 32,775 square feet or 0.52 acres, it has 208 feet of frontage and is approximately 140 feet deep. There are 2 driveways located on the easterly property they are both entrance/exit leading to parking area, located on the property is the parking for the hotel and restaurant it is not striped. There is no parking along the circular driveway on the lot where the structure is located, it does not have designated parking along the driveway. The whole property is located in the Highlands, the existing property has what is known as a T-1 Septic Permit from the State of NJ and was issued with a gallonage associated with it which is 3,375 per day so the property however it is developed would have a maximum capacity of 3,375/day. The capacities came from  the hotel/restaurant uses and that is what the State determined. At some point there was an application to modify the system and that was when the T-1 Permit was issued. Sheet 2 is the layout of the existing site, the proposal is a request to utilize the building for residential units, proposing to modify the 16 hotel rooms and 2 residential units totaling 18. 
Mr. Hals indicated that the proposal is to utilize the building and retrofit for 9 residential units, there is an existing overhang with balcony over entrance which will be removed. The overhang at southerly side is to be removed as well, those portion were poorly framed and will have to come out. There are modifications proposed to the building, the remainder will be utilized and retrofitted for the 9 residential units, parking will be placed across the street and that will be enough parking for the 9 units, there is striping for 21 spaces including a handicap stall, there is a trash location across the street. They will maintain and utilize existing driveway in front of the building and modify the building itself for the 9 residential units. 
Mr. Hals indicated that for the traffic, just for the motel use not looking at peak hours but trips per day for restaurant and motel use 9.1 trips per day per room using the ITE Trip Generation Manual  which translates 164 units for the motel and the restaurant unit would be 89.95 or 90 trips per day for 1000 square feet. The existing restaurant was 4,000 square feet, which would be 360 trips per day or for the total for the site 524 trips / day that is for the entire day spread out utilizing generic tables for the restaurant and the motel, there are no specifics. The trips are driving in and driving out. The residential units based on Residential Site Improvement Standards of 5.9 trips per day. The Townhouse Unit which is what this classification would be would generate 53 trips per day. The previous use had 524 trips per day and the proposed 9 units would have 53 trips per day, which is approximately 10% of the previous trips.

The site is locate in the Highlands and the goals of the Highlands is specifically looking to utilize existing impervious areas of the property not looking to expand.  There are steep slopes behind the building it rises considerably from the rear of the building and the proposal is to leave the rear of the property alone. The same existing footprint will be utilized and there will be no disturbance beyond the building. They will be utilizing the property in the same configuration as today and would not increase the impervious coverage of the property and will be meeting the goals of the Highlands although they would be exempt since they are not creating any new impervious surfaces or meeting the threshold for a Highlands permit, this is meeting the goals.

The engineer indicated that the proposed units they are looking to develop consist of 8, 2 bedroom units and 1 three bedroom unit, the arrived at this count because the maximum gallon capacity per day that the property could support is 3,375 gallons per day and it is established by the T-1 Permit that was established by the State and issued for the property so that if a more intense use came in it would be limited to 3,375 gallons per day, they inquired with the State and the property is limited to the gallonage previously mentioned. The gallonage requirements for 8 two bedroom units comes out to 350/day per two bedroom unit and 375 for the three bedroom, that is why the maximum is set at 9. They could make them all 2 bedroom units but at the one end it can have the single three bedroom unit. That is the basic crux of what they are planning to do. The Board previously voted that the existing use had not been abandoned and the use included the 18 motel units and 2 residential units, a restaurant/bar with banquet hall and removing that use, the proposal would remove the bar/lounge use from the property and would create the residential use in the existing building which would be more closely in character since there are residential properties up and down in this location. The residential units would bring it closer in conformity to the use itself with the other residential uses provided in the area. There would be a reduction in traffic that would be generated from the property, owners would reside there which would bring with it a sense of responsibility and ownership with the piece of property and maintenance of the property better than you would have with a commercial use, motel use with the transient residents that were coming in with the motel use. The site is particularly well suited for the proposed use, they are utilizing the existing building, the Board found it is a pre-existing, non-conforming structure and they would be utilizing the non-conforming structure in a fashion which would make it beneficial to the Municipality and beneficial to the surrounding properties in terms of the type of use proposed, they would utilize the property in the same fashion as it is today, they will utilize the parking on the easterly side of the road, the proposed use would be less intensive in terms of the number of cars that would be there, less intensive with types of trips in and out along the site and also minimizing the use as it is being proposed. Reducing the traffic demand and the overall proposal is a much better use of the property than the current uses the Board determined were the pre-existing conditions on the property and utilizing and eliminating the other uses is a much better plan for the property. He reviewed the 2010 Re-examination Report of the Master Plan there were several objectives but nothing specific about the property or the zone, there are certain objectives that are met, removing commercial use, removing the motel and the transient use, proposing a residential use not R-2 Zone more consistent than the current use of the property. Goal # 1 preserve and protect semi-rural and environmentally sensitive character of the Township, they are utilizing the existing building and the site improvements, minimizing the impacts and modernizing the building, creating a residential use bringing it closer in character to the existing land uses. Goal #4 Land Use and growth management, the objectives is to focus the growth around existing business districts and encourage infill and mixed uses, while specifically the goal looks for in the business zones, this is an isolated piece of property which is an existing mixed use property and he believes their proposal by re-creating and re-using the property, they are bringing it closer into meeting Goal #4 of the Master Plan. They would be providing a range of housing opportunities that will encourage a better management of the property, least cost housing and housing geared toward the municipal needs, and improving the property and is meeting the goals listed in the Master Plan. The proposed use is residential, they are located in the R-2 Zone District, they are not single family home they are a residential use, they are removing the commercial components of the existing use and that is clearly a better use of the property, for the negative criteria, he indicated he does not believe it will have a substantial detriment to the public good or impair the surrounding areas of the neighborhoods, the current use has a much higher negative impact on the surrounding properties, if they reopened the restaurant use there would be increase in traffic, impacts on neighboring properties, he believes the proposed use is more in kind of what would be more consistent with the properties next door. It is a residential use and character and having the owners themselves have a vested interest in the property.  Mr. Hals indicated that he does not believe that granting of the variance will have a substantial detriment to the Zoning Ordinance, Plan, and in his opinion the proposal meets some of the goals of the Master Plan, this is a superior use over the current use of the property itself. 
Mr. Jurkovic asked if there were questions of the Board Members. Mr. Jurkovic asked about any lots surrounding, if any are vacant property, Mr. Hals indicated he did not know. Mr. Jurkovic asked if one was vacant and purchased to be used for parking, would that eliminate the need for the variance being requested, since it would merge the properties.  Mr. Hals indicated they would have to go for a use variance for the other portion of the property for a commercial use for parking in a residential zone it be taking another non-conforming piece of property and bringing it over and needing a use variance for that.  Mr. Hals indicated once the use variance is granted as part of the conditional use variance, he would grant a merging of the lots with that. It would still need a use variance. Mr. Hals indicated it was unique since the use is on one side and parking on the other. The Highlands does pose a problem, if they use additional property, it would be additional 10,000 square feet of impervious coverage and generate a Highlands major permit and he does not know if they could get over that hurdle. Mr. Ochab asked if it would be condominium or rental. Mr. Hals indicated that he does not know if Mr. Fontana has made that decision. Each has its own entrance and it could be either at this point, Mr. Hals indicated he could not say. Mr. Glatt indicated that Mr. Hals kept indicating that the owners would be present, and that has taught that owner occupied residences are usually better taken care of than a rental, in listening to the testimony it sounded like it may be a condo development, Mr. Hals indicated he did not know.  If one ownership and he rents out the building, there will be property maintenance, condo units, each owner cannot maintain the yard they will need some sort of maintenance crew to cut grass, pick up trash, remove the trash from the site and other amenities. It will be different because the 9 units will have a common ownership. Mr. Ochab indicated that the question is whether it is to have owner occupants or renter occupants because with owner occupants you can anticipate more care given to the unit and properties, whereas a rental basis you do not know if it is market rental, rental based on a housing program or what the rental will be. Mr. Ochab indicated that it has to be nailed down and it is appropriate to have an answer to that. Mr. Hals indicated he is not the right person to answer that. Mr. Hals indicated however this goes they will need  a regular maintenance service because you will not have individual units take care of the grounds. 
Mr. Jurkovic indicated he is not clear why if the owner of Lot 20 was to purchase the adjoining lot why there would not be an automatic merger of the lots is it different than residential property? Mr. Hals indicated no if the owner purchased lot 20, which has a house on it, he believes there is a house on it. Lot 20 is owned by Passaic County. Mr. Glatt indicated Mr. Fontana should be able to verify it. Mr. Jurkovic indicated he wanted to make sure they could not alleviate the variance for the parking lot. Mr. Glatt indicated that if they purchased the adjacent lot and it was merged they would still need a use variance for the parking and because of the Highlands it would cause issues because it would create new impervious coverage where across the street there is existing coverage, Mr. Hals indicated that was correct. There would be permits required and they do not know if the Highlands would allow a trade. The septic is across the street as well.  Mr. Fontana had the system tested, the tanks are in front of the motel property and the field is across the street. There is no place in the front of the property to put the septic, he is not sure how they would get over the hurdle, the septic system field is where it is.  They would need a use variance, site plan and Highlands approval to move the parking area to adjoin the property. Mr. Ochab asked as far as the parking lot is concerned, that is basically a pre-existing non-conforming use, is there any expansion of that lot? They could potentially sub-divide and add a house but it would not make the lot size requirement, the 2 parcels should go together and he does not know how else to develop it they could remove some asphalt if the site was developed. Mr. Ochab asked prior approvals for the parking lot, Mr. Hals indicated he did not know how that occurred and Mr. Ochab indicated he did not know either he looked and found nothing. Mr. Ochab indicated that one issue is the lot is split by the road and the housing is on one side and the parking on the other side parking is not a principal permitted use in a residential zone so to do it correctly, he is suggesting that if the Board is entertaining a variance then they should entertain the parking lot as a use variance as part of the application. Mr. Hals indicated that he could offer even though Mr. Fontana acquired the parcels separately that any approvals from the Board the properties should be tied together in a deed fashion so they cannot be separated.  Mr. Ochab indicated that there are really 2 use variances one for the residence on one side of the road and one for parking as principal use in the R-2 Zone which is not permitted.
Mr. Sullivan indicated that Mr. Hals mentioned that the Board took a vote on what uses were abandoned, the transcript was not available but one of the uses that was abandoned was the restaurant, bar & banquet hall. Mr. Sullivan asked what evidence Mr. Hals had that the restaurant, bar and banquet hall existed prior to the adoption of the ordinance that made it non-conforming. Mr. Hals indicated that it was the information and testimony given prior.  Mr. Sullivan indicated that restaurant and bar was discontinued prior to rooming house…. Mr. Sullivan asked for him to look at Exhibit I of O-1 and read the exhibit. Mr. Sullivan asked about the restaurant and Mr. Hals indicated he could not answer it he never ate there.  Mr. Sullivan asked about the septic issue and referenced the T-1 permit and did not recall the T-1 permit.  Mr. Glatt asked about the Board approvals, and no uses were abandoned recalled Mr. Sullivan.  Mr. Glatt indicated that he did not mean to interfere or belabor but whether the restaurant was abandoned or not, is the applicant now saying with this application that they are abandoning it and they are developing it into the residential use? The question is at this point there is a septic system where there is parking does it matter what occurred in the past as far as the history or is it a technicality? Are we not now saying as a Board is what is proposed an appropriate use? Should the Board grant a variance? And in order to grant the variance the applicant is saying to support that there is a septic on the property, they will do whatever they have to do to satisfy the Board of Health, he asked if Mr. Sullivan was saying that because there may not have been a permit this Board should ignore the fact that the septic is there and that the piece of property means nothing?  Mr. Sullivan indicated there were two separate issues, the reason he asked about the restaurant status is for two reasons one there was traffic testimony, the restaurant is not protected because it did not exist in 1969 so it is not an expansion of that use any way.  The reality is that they are comparing the traffic that is generated by a use that has not existed in many years with what is being proposed now and it is not a fair comparison. Mr. Sullivan indicated the applicant indicated that it would be an improvement in traffic, restaurant not a protected use and it has not been there for a long time anyway.  That is why the restaurant ending is relevant. Mr. Sullivan indicated the septic was a different question just whether the septic permit is  valid permit.  Mr. Jurkovic indicated that the traffic can have as much weight as you want. Mr. Moshman indicated that the traffic is irrelevant and it is an attempt to hijack from being a variance application to a re-litigation of the abandonment which has been getting done for 10 months. Mr. Moshman indicated they are trying to talk about their variance application and not abandonment, which is not relevant. Bingler’s Hotel and Restaurant which opened in 1959 implies there was a restaurant but that is not relevant either and there are limits on what can go here and they are proposing a variance for 9 units and that is what they should be talking about. Mr. Sullivan indicated that he is arguing the credibility of the witness’s testimony not abandonment. Mr. Sullivan asked if Mr. Hals has been an expert in traffic and Mr. Hals indicated that in terms of the way he testified he has, utilizing the ITE Manual and on that level the answer is yes, in this case there is no traffic report because there would be 0.  Mr. Sullivan indicated he wanted the date of the septic permit and Mr. Hals indicated he did not have his file with him.  Mr. Sullivan asked if there was a septic permit submitted by the applicant.  Mr. Hals was asked to look at what was marked as A-4 was that what he was referring to, Mr. Hals indicated it was the whole packet. Mr. Sullivan indicated that the determination was made in April, 2002, the gallonage is set by the permit. Mr. Sullivan indicated that Mr. Fontana hired someone to look at the condition of the septic system and Mr. Hals indicated he did not know the condition of it but it was tested, it was inspected and there was a septic system there and he could not elaborate any further. Mr. Sullivan asked about  a landscaping or lighting plans but since there is no site plan there are neither of those plans. He asked about school children generated by the plan and Mr. Hals indicated he does do that. The permitted uses is single family houses. Mr. Sullivan indicated that they would reduce impervious coverage if they made the property a permitted use.  Mr. Hals indicated that under the Highlands Act they would be allowed to increase by 125% but they are not proposing to do that, they are meeting the intent of the Act by not increasing the impervious coverage and utilizing the footprint of the impervious. Mr. Sullivan indicated they could tear down the motel and put up a single family house of adequate size and have less coverage than today. Mr. Hals indicated that they are not proposing to do that. They are proposing to utilize the existing building. Mr. Sullivan indicated they could probably put a house and not disturb the steep slope and Mr. Hals indicated that you would have to move it back it would have a different setback than the current building. Mr. Sullivan indicated they would need a front yard setback variance and Mr. Hals indicated that would be a separate application entirely.  Mr. Sullivan indicated that was all he had. Mr. Moshman was asked if he had any other witnesses and Mr. Jurkovic indicated we would be taking a break.
Motion and  second for a recess at 9:00 

All in favor 

None opposed

Returned from break at 9:15

Joseph Fontana  682 Chestnut Street, Secaucus, NJ was sworn in by the Board Attorney closed on the property December 4, 2015 and bought 165 Lakeside Road and the property across the street in 2 separate transactions, $150,000 for the 165 Lakeside and the other lot across the street was $100,000, the total amount is $250,000 it is assessed at $600,000.00 and he is appealing the taxes, it will be worth over 1 million when the improvements are done. 
Mr Fontana indicated the building is nothing like he has ever seen, cocky about one thing massive concrete every 14 feet steel beam, he  will keep the wrap around driveway for emergency vehicles and residents to utilize for groceries. The room is to be removed with the portion of the restaurant.  The façade of the brick wall is still there. He wants it off the curb, he reduced the building size to get it off the black top for curb appeal. 
He is concerned about aesthetic value; he wants to give West Milford some curb appeal for the residents to live in. Everything was planned nobody’s doors are next to each other, nobody’s balconies touch, everybody will have an individual door, individual entrance their own balcony up above in the master bedroom, all brick façade. Only thing getting redone is the front of the building, the rest of it is concrete there is nothing to change. It will be high end no matter whether it is condominiums or rental apartments.  

Mr. Curcio asked if they will be owned or rented, Mr. Fontana indicated he depended on the Board opinion and neighbor opinion and the cost of the project will ultimately determine what happens, he is out a considerable amount of money from his purchase date until now. He is open minded they will be built the same way, fire rated, separated, every steel beam, either way high end. He would lean toward condo if the market allowed. He will not know until he stops he is all about curb appeal wants it as pretty on the outside for himself and if it warrants condos then he will settle or if need be he will own and operate as he currently does.
Mr. Jurkovic indicated that Mr. Hals represented that one of the benefits would be owners present that would take more care of the building than if there was a transient type, that being said would Mr. Fontana commit to making them condos? Mr. Fontana indicated that he would like to know the cost basis to finish them up to know that condos would net you to get out, he was not opposed to it he was in favor of it, he would need to do the math. He feels the same way about pride in ownership. He probably would commit to that.
Mr. Jurkovic indicated he does not know if  Mr. Moshman will ask for the Board to hold off on the vote in anticipation of having other members vote, if that is the case he might want to add to that testimony before the vote since that may help with the decision making. Mr. Moshman indicated that they will know before the next meeting if they will commit. 
Mr. Glatt indicated that even if client did not know as Board Members, residents and Objectors do, that piece of prop has a history, low income housing, when a rental there are transients coming and going, we do not know the length of rental time, you are  only as good as the landlord his when it is owner occupied there are maintenance fees, contractors in place and you do it. He is not saying this would make a difference with the objectors but we need to know. Mr. Moshman indicated that may make a difference if they would commit to drop the objection. Mr. Glatt indicated they should look into it.  Mr. Glatt indicated if they sent it by way of a letter for the file.  Mr. Jurkovic indicated that he does not often take notes but he did while the Planner was speaking and notes 3 or 4 times he noted it would be used as residential ownership use because that was essential to his thought process for the validity of making it a use variance. 
Mr. Conlon asked about the septic, Mr. Hals did not know the results, Mr. Fontana indicated that when he acquired the property, he went to a well company and septic company he did not know that much about it, they opened lids, it was winter time, Mr. Conlon asked if he would have any problem with testing to confirm it was working and the field will do what it has to, Mr. Fontana indicated he will do what is needed to comply.
Mr. Glatt indicated that if variances are approved it is subject to Board of Health approval, Mr. Glatt indicated that he understands why there is not site plan yet but the septic is important too. If there needs to be a concept to move it he should possibly talk to someone and not just surmising because everyone has their objectives in mind approving what is not permitted and knowing what you want eventually may satisfy concerns of the public and the Board may want to impose conditions on any approvals the Board might grant. Mr. Glatt indicated he should think about it and by next month we will ask the members who are not here to listen to everything and we can continue as long as it is done in a constructive way then maybe everyone can be happy at some point.  
Mr. Fontana indicated that the last 15 minutes seem to have been the most productive, the Board has been cooperative, but does not know what the opposing neighbors are after to satisfy them. Mr. Glatt and Mr. Jurkovic indicated that we are not doing that.  Mr. Jurkovic indicated that it was unclear December 2015 or December 2016 and it is ownership since December, 2015.
Mr. Sullivan wanted to know if Mr. Fontana was a real estate agent or broker and Mr. Fontana indicated he was not, he had a real estate license and let it lapse about six months prior due to lack of use because he likes building. Mr. Moshman indicated he had no other witnesses. 

The meeting was opened to the public and there was nobody for or against the application wishing to speak at this time.

Motion and second to close the public portion at this time.

Mr. Sullivan indicated that his only witness is Mr. Moronsky who has previously testified.

Mr. Sullivan indicated that the Board has three variances in front of it D1 use variance, D2, expansion of a pre-existing, non-conforming use and a D5 for excessive density, D2 pre-existing, non-conforming, it has to be agreed what is protected pre-existing non-conforming use of what they want to expand the their position is the only pre-existing non-conforming use is either 12 or 16 motel units and 2 apartments, nothing else is protected it cannot be used as a baseline when expanding. He indicated it is his opinion that  the record supports this. Then do they meet the criteria for a D-2 variance expansion.

Mr. Sullivan asked Mr. Moronsky  to explain the criteria for determining D2 Variance, goal  eliminating, reducing non-conforming uses, the expansion of the uses it is the burden of the the applicant to show why the non-conforming use should be further intensified instead of moving the development of the property closer to the intent of the master plan or the zoning ordinance. With regard to the proposed use, using the baseline that was mentioned by Mr. Sullivan or other baselines of the commercial business there is a  big difference between  the community impact of the motel and the commercial uses and the apartment building’s relative to the location in the R-2 zone. The 9 year round apartments as opposed to the seasonal hotel use has the potential to create their own negative impacts, year round use, an intensification of use, a demand on municipal services, a steady demand public school aged children, typically is discussed when there is a hearing for D variance, water use and septic questions, no documents of testing or operation T1 Permit questions of the operation of the existing septic tanks, information needs to be provided to the Board. The esthetic improvement are broad or subjective, they can be attributed to allowable use may not be supported for granting a D2 variance. In addition to positive criteria, you have to look at negative criteria, substantial impact on the public good, the site has a history that has been acknowledged all the concerns with regard to public health and safety which needs more addressing. This would be the only multiple family zone use in a zone intended for single family 2 acres, there are many non-conforming lots in the area but they are single family homes.

Mr. Moronsky indicated dating back to the 1987 Land Use Element, it emphasized lower density development in this area and it has been through re-examinations and 2013 Highlands re-examination emphasizing areas around the shoreline which is not only terms of physical protection but also intensity of the uses as well so any development of the area not only the intent of the Master plan but the local ordinance envision and permit on the site but concerns with highlands and since the site is within 1,000 feet of Greenwood Lake, concerns of water quality and water use and potential impacts over time by the proposed use. 
The Master Plan Goals mention, preventing sprawl type development, introducing higher density use in a single family residential area. Focus more growth around around existing business districts encourage in those areas and not in single family zones Goal 6.6 Permitted limited infill growth in existing lake communities consistent with the character of those communities and the predominant character of this area is of a single family residential nature. With regard to D2 the law discourages the expansion, the intensification of those uses for proving special reasons which he did not hear substantial reasons also reconciliation of the negative criteria and mentioned several of the outstanding issues which has been discussed tonight that have not been addressed plus the contradictions with the goal and the master plan the zoning ordinance, and the Highlands given we are in the preservation area, the applicant has not satisfied the burden to meet the criteria of the D2 Variance.

Mr. Sullivan asked Mr. Moronsky to explain the density variance. 
Explain why the applicant needs the density variance, Mr. Moronsky indicated that density variances are required when you are proposing a density which is in excess of what is permitted in the zone with exemptions for single and two family homes.  This would be a mulit-family proposal which a density variance will fall under if applicable. With minimum lot 2 acre zoning you are talking about half a unit per acre on a lot whereas the applicant is proposing a greater density about 5 ½ an acre.  Mr. Sullivan indicated that density limits control the intensity of the use on the site. With regard to a D5 the courts have said the standard for the Board  for a Use variance or floor area ratio variance, Mr. Moronsky agreed. The applicant is still required to show special reasons like a use variance. The applicant has to show that the  site will accommodate the problems associated with greater density then permitted by the ordinance. They will also need to meet the negative criteria for the use variance. Mr. Moronsky indicated that much of reasoning that applies to the D2 apply to the D5 for special reasons why this particular use meets the positive criteria, how it furthers the purpose of zoning to permit a 9 unit multi family development that is developed with single family units in the lake community area in the R-2 Zone. He indicated he heard no special reasons furthered to support adding the additional density. The question of the increase in density many of the issues of the impacts of multi-family and traffic was referenced and Mr. Hals used the ITE data from the RSIS it is 5.9 per unit so 53 per day the RSIS also mention a single family development you are talking about 10 trips per day so if it is developed the way it is approved it would have 1/5 the trips that the proposed 9 unit development would have. The other concerns  children, municipal services, challenges where development is to be limited based on the master plan and environment concern being in the lake community as designated by the Highlands. So the negative criteria like discussed with the D2 variance the applicant does not meet the criteria for the D5 either. 
Mr. Moronsky indicated that the D1 use variance discussed how the 2 lots are tied together and they are from a functional point of view, it has septic field and parking lot across the street and they are tied together and offsite parking is not a permitted use, there were questions about when it was approved and how many spaces it was approved for, there is no way of knowing how many spaces were approved or existed, the question is what is the existing condition right now in terms of usage and potential development how would it effect the proofs for a D1 variance. That is the biggest question because there is no way of knowing the facts and what has been approved.

Mr. Sullivan indicated that the issue where an applicant comes before the board with a bifurcated application how does it affect the Board’s ability to know if there is a detriment to the public good if the applicant does not present the sufficient information about the impact because they do not have detailed site plans. Mr. Moronsky indicated the esthetics, it will be an improved building there will be landscaping and sometimes that is a benefit and in many cases it is but we do not know what the conceptual plan is and although esthetics and beautification of a site is a reason for granting a D2 variance it is incumbent  upon the applicant to at least make representation if not a full blown site plan of what is being proposed, the open questions about the septic, the test results….we have testimony but not results.  These issues may be considered site plan issues and fall into negative criteria that will need to be addressed  in order for the Board to have enough information to determine the merits of the D variance requests. Mr. Sullivan indicated he was done.
Mr. Jurkovic asked if the Board has questions. Mr. Gerst indicated that we heard from people who have stayed there, Mr. Gerst also mentioned that Mr. Moronsky indicated that it was unique as a mulyi-family home and it is unique as s motel, Mr. Moronsky indicated that the use is a pre-existing, non-conforming use and the law encourages the reduction and removal of non-conforming uses. Mr. Moronsky asked is what is being proposed does that achieve that goal, his position is no it does not. Mr. Gerst esthetics are subjective but a building maintained is better than a building not being maintained. 

Mr. Conlon indicated that the impact of the school aged children and was on the Board of Education and what effect would it have.  Mr. Conlon indicated there is a decline in the school population about 20% over the last 15 years. Mr. Moronsky indicated he was talking generically. 

A plan was brought to Mr. Moronsky’s attention he indicated there were other issues, no landscaping plan. Mr. Glatt indicated that if the Board were to grant the use variance then the applicant has to file a preliminary and final site plan that the Board has control over what to do as far as conditions are concerned.  From this particular piece of property does it seem from their opinion that a lot could be done for ingress, egress or are we talking esthetic items, electrical and not something that would have a tremendous impact upon the Board in making the determination. Mr. Moronsky indicated he was talking about the use and the language not just types of occupants, it will be a nicer building, it will be a better site, you would have to look at it all together in the context of a use variance, and he gets that some information can be missing from a bi-furcated application.
Mr. Glatt indicated that whatever the applicant has proposed Mr. Moronsky has a Zoning reason and esthetics is not necessarily a special reason, it is not the number of special reasons but the quality of the special reasons. When you take a blighted building and improve it that could be a heavy special reason.  Mr. Glatt indicated that he has been listening and the only thing that he believes can be done with this property, that it cannot be rehabilitated unless the Board ignores the fact that a building was there has been there for a long time, had multiple residential units, a parking lot, and has a septic and the only thing that can go there is a one family house that it is the only thing that meets the criteria and if the Board does not meet that then they would argue that we were not zoning it into inutility. Mr. Moronsky indicated that he is only commenting on the application presented and cannot comment on what may be presented. Mr. Glatt indicated the application is to take an existing building, parking lot, septic that exists and rehabilitate it to something as close to that neighborhood as on could put there short of knocking it down and putting a one family, residential house on the property. Mr. Moronsky indicated something else could go there, Mr. Glatt asked what else could we do what else could go there, Mr. Moronsky indicated that this particular use is not representative of anything else that could be developed there.  Mr. Moronsky indicated he is commenting about the 9 unit building as proposed with open ended issues that have not been addressed with specifically negative criteria, for the d2 and d5 variances.  Mr. Glatt indicated that Mr. Moronsky is not arguing and cannot say but he is asking this Board to ignore everything that the applicant has put forth and accept what he is saying that it is not a continuation of a pre-existing use, there are no special reasons, there are issues with the parking, the septic and therefore Board you cannot do anything.  Mr. Moronsky indicated that the Board has to take the information into account and weight it accordingly. Mr. Glatt added that the Board can use its own common sense and experience within the Community as Mr. Conlon indicated about the education, the traffic and travel on the road, the history all comes into it. Mr. Glatt asked if we could hear something constructive on behalf of their client and other objectors and if it was there and the Board granted it what is everybody’s concern that the Board short of knocking it down can protect their concerns, he has not heard any of that in all the hearings but that is their job if they grant the variance, put conditions on it, detrimental does not mean it is denied, the Board may impose a condition to control the detriment or the impact or minimize it or ameliorate it to a certain degree.  Mr. Glatt wants the Board to know. 
Mr. Ochab indicated the D2 variance that it is not favored or discouraged to expand on a non-conforming use if the building comes down and the neighbor to the north what would be the suggestion.  His comments are strictly about this application, it is not up to him to pick something to fit in there, he feels the applicant did not prove their case. Mr. Ochab indicated that a permitted use on this site can be favored versus an expansion of a pre-existing non-conforming use. Mr. Moronsky indicated that ideally.  Mr. Sullivan indicated that the law says this Board should be acting in a fashion that moves the property closer and closer to a permitted use. The zoning officer said this change is an expansion of a non-conforming use. This municipality is moving in the wrong direction toward permitting non-permitted uses.  Mr. Glatt asked if the expansion is not an alteration of a pre-existing non-conforming use, Mr. Sullivan indicated it was an intensification because he said at the time was 18 units and a restaurant.  Mr. Glatt indicated that in this case esthetics is not a special condition, there is an issue with the traffic and we cannot just surmise that there will be a less intense use.  Mr. Moronsky indicated that he stated something about the RSIS, the applicant is arguing one thing the objectors something else, the Board has to get to the bottom.  Mr. Glatt indicated that Mr. Moronsky believes it is too dense, the density is dropped when properties are added together per Mr. Ochab, student/school children, increase of ingress and egress and about the esthetics and one other thing the site plan.  Mr. Glatt indicated that he is saying the Board should deny the application because these are issues or points of burden of proof that the applicant has not addressed that should outweigh the probative arguments that they have made as to why it should be granted. Mr. Sullivan indicated that all of the items mentioned are the negative criteria and more importantly they have not satisfied the positive criteria because they have not shown special reasons for granting the relief they are asking for and the fact that Mr. Fontana says he bought an eyesore and I am going to fix it up so you should let me have a use that is an intensification of a non-permitted use that is not enough under the statute. Mr. Moronsky indicated that he agreed with Mr. Sullivan. Mr. Glatt added that it is not enough that the applicant indicates he will tear down the restaurant and the façade in front and improve the esthetics back to where it was, that is not positive? Mr. Moronsky indicated it’s a balance when you weigh what has been presented it does not present favorably versus the criteria required to get a d2 variance. Mr. Sullivan indicated one of the special reasons tests is determining whether or not it is consistent with the purposes of Zoning and the Municipal Land Use Law Mr. Moronsky again agreed.  Mr. Sullivan indicated that Mr. Hals indicated that here would be a reduction in impervious coverage, Mr. Moronsky agreed.  Mr. Sullivan asked if they could build an adequate conforming single family house on the lot and reduce impervious coverage Mr. Moronsky indicated they could.
Mr. Jurkovic indicated they keep going back to the single family house, that would require a variance as well.  Mr. Glatt was trying to make a point, Mr. Jurkovic indicated that he does not think they are being helpful in the sense that they are pointing out that it is an expansion of a non-conforming use and he is seeing it that they are looking at it as a hotel and it is housing and it is an expansion because it was transient and now it is to be talked as using it as permanent housing, to make it more conforming it was addressed by Mr. Hals by making it permanent housing you are making it more consistent with the community because it is residential, it is R-2 Zoning. It is increased density because it is an existing building. Sometimes the position taken does not help the Board in weighing things. Mr. Moronsky indicated he just expressed his point of view and it is up to the Board to give it the weight it wants to give it. Mr. Jurkovic asked if the Board has questions. Mr. Conlon indicated that the building is an embarrassment, if there is a compromise that can be reached that would be great. Is a single family home the only thing the objector’s want he would like to hear from the public.
Mr. Sullivan indicated that their position is that any use on the property was abandoned by virtue of the actions of the prior owner, that continues to be their position the Board has ruled on the contrary and they believe nothing is authorized on that property right now. The only thing allowed is a single family home, conservation, or a park would be allowed. Mr. Glatt indicated that if there was no abandonment could the applicant open up as a motel and a restaurant? People come and go? Should the applicant walk away and leave the eyesore there? Mr. Sullivan indicated that the proper enforcement actions were not taken by the Municipality; Mr. Glatt indicated that that would be for another Board or another group. 

Mr. Conlon indicated that he could leave it the way it is. Mr. Sullivan indicated he should be in Municipal Court right now. Mr. Ochab asked Mr. Moronsky if the premise of the testimony was that the use was abandoned. Mr. Moronsky indicated that he stuck to the questions of whether they met D variance criteria. Mr. Ochab indicated that the measure was pre-existing, non-conforming motel/apartment versus what is being proposed today not from the point of ground zero but proposing the 9 unit residential and the difference is quite drastic, quite frankly, and is not thinking that we have no permitted use and no accepted use. Mr. Gerst asked if they could go back to the way it was if it was not abandoned.
Mr. Glatt indicated he understands everyone’s positions. Mr. Sullivan indicated some have been here all of their lives and some are new to the community, the use and misuse and no action by the Municipality  to help. Mr. Jurkovic indicated that he did not mention it when it was discussed but he sat in on the 2004 application, nobody showed up, no one and there were a lot of things he let slide about the transient housing and the section 8 and stuff, that was brought up in 2004 that was not new and they existed prior and the room was empty and giving the same information. It was section 8 for a long time, that building was part of the affordable housing plan. Mr. Sullivan indicated the zoning was not there and Mr. Jurkovic indicated that he knew that. Mr. Jurkovic indicated that when everything is all on one side and all on the other side from the applicant it’s not helpful to make middle ground and it is consistent with the comments that have been heard. Mr. Sullivan indicated that the middle ground is 9 apartments in an existing building and that is not acceptable to his client. Mr. Jurkovic indicated that knocking the building down for a single family home is a practical outcome either. If presented with 2 extremes there needs to be a decision if there is something to offer on behalf of the objectors to give another perspective  more in line with something more doable within the existing structure. The building is brick and steel and concrete it is not a wooden structure that can be knocked down easily and knocking it down or zoning the property into inutility is the answer.  Mr. Cristaldi indicated that Mr. Moronsky stated that the law prefers that you move toward something more conforming and that he did not think the application did that, Mr. Cristaldi asked what he thought was there before to what they are proposing to justify that conclusion. Mr. Moronsky indicated he justified it based on the decision that it was an expansion of a non-conforming use and he believes introducing a 9 unit multi-family development for the reasons outlined in his testimony based on the testimony provided and weighing the applicable law did not meet that criteria.  Mr. Cristaldi indicated that he is relying on someone else’s decision that this is an expansion of non-conforming use.  Mr. Sullivan began discussion of a case law 58 NJ Super 127, it was a seasonal bungalow use to a permanent residence in Randolph was not protected and according to the Zoning Officer was an intensification of the use with effects on the Community and was an expansion of a non-conforming use. The Courts in NJ have recognized that when you take a temporary seasonal use and turned it into a permanent year round use it is an intensification and expansion of the use.  Mr. Conlon indicated a bungalow to year round use is not the same thing. Mr. Sullivan indicated that when you rent something temporarily and then they live there year round it is an intensification of a use.  Mr. Jurkovic indicated it would consistent with the Zoning Officer’s contention. Mr. Sullivan indicated he does not think that is a debate, he does not know if they are entitled to their variance.
Mr. Cristaldi indicated that the bungalow was seasonal, was the motel all year round? Mr. Sullivan indicated it was a distinction without difference it did not matter whether it was 3 months or 6 months, they were there temporarily; Mr. Sullivan indicated there are different impacts to a community, Mr. Cristaldi indicated that the residents are temporary but the structure is permanent, but with a bungalow the structure is temporary. Mr. Sullivan indicated that the use has the con-conformity not the structure and there are different impacts on a community when people are living there for a week or for a month than for the next 5 years.  A Board member indicated that it was not seasonal because the man who was working on Jungle Habitat was living there all year round. Mr. Glatt indicated that part of the arguments are that there would be decreased because of the rooms some say there are increases, one argument was that it was seasonal and now it would be 12 months a year, historically the Board does not know, there could have been people there for foliage in the fall, in the spring in the winter, there was a restaurant we do not know when it was open, there is no way of knowing, we are trying to go in the past, but we have to look to know what will happen in the future. You can’t blame Mr. Fontana for previous owners, he bought it and is trying to improve it, you have to give kudos for that he is putting money into it. If we deny the application, and he says we are zoning into inutility, Mr. Sullivan is representing the objector if he takes an appeal and they are saying no put a one family house in there, who has spent $250,000 to buy the property now has to allegedly ends up knocking down the building that may cost another 80 or 90 thousand his other legal costs up to $350,000, now he has to build a house, something someone wants to buy with a parking lot across the street and before you know it he has to sell the house for a million dollars to make any money. There is a residence there but it is being zoned into inutility,whether he can do something or create something that is an impossibility for him, he would build a house, it would cost him a million dollars and what is he going to sell it for $300,000. And lose $700,000? This could go on for appeal for ever if everyone wants to nit pic, he is a more practical person he feels he is a facilitator let’s not only hear the negative, we will weigh it and use it but let’s play the devil’s advocate,  if the objector, if the Board is inclined to grant the application as said what can we ask the Board to do to protect our concerns do we want fences, a buffer, are we concerned with the traffic are we concerned with people walking across the street give the Board something constructive and if you still do not like the approval with the conditions appeal it and let someone else decide it. Mr. Glatt indicated he would like to see some input the gentlemen on the Board are trying to draw it out maybe not hear everything that is bad let’s hear what is good and what the concerns are.  Mr. Glatt indicated that he sat on all of the cell towers people were concerned about radiation the room was filled and we told the we have no control and how the Health is and in the end there is an objector who at the end is saying we want better cell service. We cannot control this or that but there are certain things we can control certain things, we can camouflage, the height whatever it is, tell us those things too, and if you’re an objector and you’re out there, tell us your complaints, we understand and if there are major concerns if the Board decides to grant it and we can protect the concerns tell us let us know don’t just blame us if does not go your way we are here for the community here for you. Mr. Sullivan indicated that they have voiced their concerns about the application and it is not their job to plan the development of the site and with all respect to Mr. Fontana for the Board to make a bad business decision better. Mr. Sullivan indicated if Mr. Fontana did not carry out the due diligence and find out what it was zoned for it is not their fault or the Board’s fault.
If we go to Court he will have a significant burden to show that the property has been zoned into inutility and it is not feasible to build a permitted use on the site. Mr. Sullivan indicated it would be his job and his burden. Mr. Sullivan indicated that the cases where we talk about expansions of non-conforming uses or proving a use is a pre-existing non-conforming use are always hard because you always have to look back in time and nobody has good records and we are relying on the testimony of people.  Most appellate courts defer to the Board because they are part of the community and are upheld most of the time except for the rare exceptions. Mr. Jurkovic indicated that Mr. Sullivan made a comment before that people were new to the community; the building has been there all along what were they thinking were going to happen to it? That it would be torn down or torn down and a single family home built there?  Mr. Conlon asked how this proposal is more detrimental than a rundown motel. Mr. Moronsky indicated that is not the comparison he weight the negative criteria of what was presented as part of the application. Mr. Sullivan indicated if there is a rundown structure that does not meet code requirements then the Municipality should take steps to remedy the situation. Mr. Conlon asked if he beautified and makes it pretty and blends it perfectly how is an 16 unit motel with two residential apartments more adverse or detrimental to the surrounding community than 9 full time residences, he cannot understand that knowing your neighbor is worse than not knowing who is living across the street from you. Mr. Jurkovic indicated that there would be a public portion and nobody should call out from the audience. A Board Member indicated that it does not the first time a property went up for tax sale and the neighbors came out and wanted their vision and they should have bought it if they wanted to decide what would be there. Another Board Member commented that he was a 55 year resident and lived close to the motel from 1961 and was aware of what was there.  Mr. Moshman was asked if he wanted to cross examine the witness and he did not. The witness was thanked.
The application was opened to the public for any questions regarding the testimony from Mr. Moronsky.

Mr. Steven J. Bryan of 172 Lakeside Road was still under oath and wanted to address Mr. Glatt’s concerns for criteria to enforce the objector’s concerns so he wanted to talk a little bit.  Mr. Ochab hit the nail on the head with rental or owner occupied and Mr. Fontana danced around it and Mr. Bryan was not satisfied with his answer and he does not know what the Board can do, this is the crux it was a rental nightmare. Mr. Bryan indicated he was never noticed in 2004 a lot of things happened with the former owner that may not have been totally above Board and he would have strenuously objected if he was noticed. His number 1 concern is owner occupied, second the number of units, it is an expansion of use from transient to residential it is an expansion of use and cited case law and it was reiterated. Mr. Conlon asked if it was an improvement of the use and Mr. Bryan indicated he would prefer the blight that is there now over the rental nightmare but if conditions could be placed on it.
Mr. Glatt indicated that the applicant would address concerns by the next meeting and if he says no the Board if they are to grant the application they will put conditions on it. The Board is not naïve. If it is a condominium someone is running it there is a condominium association and someone would be there.  Mr. Glatt indicated it runs with the land and the landlord sells it to someone else and if there are 9 units and 9 owners each is protecting their neighbor and his own values, this is an important factor. Mr. Jurkovic indicated he took a lot of notes and there was implied testimony that this would be owner occupied and he wrote down by making it residential and owner occupied there would be better management of the property. That was the most important positive criteria in Mr. Jurkovic’s mind. Other concerns will be with the site plan. They would prefer the fewer amount of units. Mr. Glatt asked if Mr. Bryan was shown the layout of the apartments, exterior views. If granted there would be discussion.
There was no one else for or against the application for or against,

Michael Gerst made the motion to close the public portion.

Matthew Conlon second.

All in favor to close the public portion of this application.

The application will be continued to the May meeting and there would be an opportunity to sum up their application.

Motion by Matthew Conlon to carry the application to the May 23, 2017

Second by Michael Gerst 

All in favor to approve.
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140 Long Pond Road; LR Zone

Application will be carried to May 23, 2017 the applicant is not required to re-notice her application.

Since the Chairman and Vice Chairman are not present there was a Motion and a Second to carry the discussion of the year end report to next month.

All in favor to carry the application

Motion by Matthew Conlon to approve the Invoices for Stephen Glatt, Kenneth Ochab and Michael Cristaldi and respective firms

Second by Michael Gerst.
All in favor to approve the invoices

Motion and second to adjourn the April 25, 2017 meeting at 10:46
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Denyse L. Todd, Secretary
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