
Township of West Milford 

Zoning Board of Adjustment 
MINUTES 

August 9, 2005 

SPECIAL MEETING  

The meeting opened at 7:35 p.m. with the reading of the legal notice.  

Roll Call 

Present: Thomas Bigger, Robert Brady, Anthony DeSenzo, Joseph Giannini 
Daniel Jurkovic, Ed Spirko (late), and Ada Erik; Bryant Gonzalez, 
Acting Board Attorney; Linda Lutz, Principal Planner; Richard 
McFadden, Township Engineer.  

 
Absent:  Arthur McQuaid; Thomas Lemanowicz; Stephen Glatt, Board 

Attorney 
 
   
The Chairman appointed alternate member, Ada Erik, as a voting member.  
 
The following applicant requested a carry: 
 

NEW CINGULAR WIRELESS PCS, LLC   COMPLETE 01-31-05 
D/B/A AT&T WIRELESS     DEADLINE 10-30-05 
Use Variance #0440-0691 
Preliminary & Final Site Plan #0420-0197AB 
Block 2802; Lot 3 
333 Warwick Turnpike; NC Zone 
 

Gail Allen, Esq., from Pitney Hardin, appeared on behalf of New Cingular 
Wireless PCS, LLC.  The application is subject to the Highlands regulations and 
a meeting with the DEP has required the facility to be moved on the property.  
Revised plans are in the process of being prepared to show the new location so 
she requested a carry to the August 23, 2005 meeting. 
 
MOTION was made by Thomas Bigger to carry the New Cingular application to the 
August 23, 2005 meeting, with no further notice, seconded by Ada Erik. 
 

CHARLES AIKEY      COMPLETE 07-18-05 
 Final Subdivision #0410-1950B    DEADLINE 09-01-05 
 Block 9501; Lots 19.02  

144 Wesley Drive; R-3 Zone 
 Final Subdivision of five lots 
 
John Barbarula, Esq., Barbarula Law Offices, appeared on behalf of applicant, 
Charles Aikey.  All of the requirements of the preliminary subdivision have been 
submitted to the Township. 
 
Applicant, Charles Aikey, was sworn. 
 
Acting Board Attorney, Bryant Gonzalez, advised conformance with the 
ordinance requirements must be shown for the final subdivision and have been 
reviewed by Linda Lutz, Principal Planner, and Richard McFadden, Township 
Engineer.   
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Mr. Barbarula stated all August 2, 2005 requirements can be complied with and 
everything has been submitted. 
 
The Township Engineer stated he reviewed the detention basin report. 
 
Mr. Aikey testified the taxes have been paid to date.  
 
A Board member questioned the requirement that there be a homeowners 
association. 
 
Mr. Barbarula stated the homeowners association was not part of the original 
request but they will include it if necessary. 
 
The Principal Planner stated she got this request from the Township Engineer, 
who stated it was on the plan. 
 
Mr. Barbarula explained the Detention Basin Maintenance Agreement requires 
an association to maintain this instead of the Township. 
 
The meeting was opened to the public at which time no one wished to speak. 

MOTION was made by Thomas Bigger to close the public portion, seconded by 
Anthony DeSenzo, with all in favor.  

MOTION was made by Joseph Giannini to approve the final subdivision for 
Charles Aikey as submitted.  Mr. Barbarula and Mr. Aikey both agreed to comply 
with the Planner’s report dated August 2, 2005 and the Township Engineer’s 
memo dated July 29, 2005.  The taxes have been paid and the Fire Marshal and 
Police memos have been submitted, seconded by Thomas Bigger. 

On roll call vote: Yes Thomas Bigger, Anthony DeSenzo, Joseph  
Giannini, Daniel Jurkovic, Ed Spirko, Ada Erik 
and Robert Brady. 

No None 
 

GREGORY THOMASES     COMPLETE 01-06-05 
 Bulk Variance #0430-0666    DEADLINE 10-29-05 
 Block 4101; Lot 6 
 166 Long Pond Road; LR Zone 
 
Henry Larner, Esq., appeared on behalf of Gregory Thomases.  The direct 
testimony was completed at the previous hearing and an objector, Algenett 
Elting, did not finish her comments.  He would like to recall Mr. Thomases to 
respond to comments and issues brought up by the objector. 
 
Objector, Algenett Elting, was again sworn.  She now submitted a sealed copy of 
a survey; the signed, sealed and certified survey prepared by Thomas M. Ernst, 
L.S., was marked as Exhibit O-6.  The seepage pit shown on the Thomases plan 
is shown right off her property line.  The entire area will have to be excavated, 
leaving no privacy barrier at all.  She felt there would be further encroachment on 
the electrical wires with the addition and she had concerns regarding access for 
emergency vehicles. 
 
Applicant, Gregory Thomases, previously sworn, responded to the objector’s 
issues.  The electrical wires in question are on Ms. Elting’s property and his 
construction will not affect the power lines.  Gerald Gardner’s revised 1-24-05 
plans show the seepage pit located on Ms. Elting’s side of the Thomases 
property (on the north side and to the rear).  The family has owned the property 
for 30 years and the taxes will be paid to date.  The family met with Ms. Elting to 
try to resolve some of her concerns.  She has a privacy concern because the 
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homes are very close together.  The Thomases are currently 4 ½ feet from the 
property line and Ms. Elting is 13 ½ feet from the property.  These numbers are 
not changing and the home is being squared off or enclosed.  If the extension of 
the home is not constructed, the side of the Thomases home is windows into 
their utility room.  They are trying to create a living room and a dining room with 
the addition.  If an addition was done to the other side of the home, the main floor 
of the existing home would need to be reconfigured.  They were advised if this 
was the case, the home should be knocked down.  The lot coverage would be 
increased to just under 13%.  Ms. Elting’s lot coverage is 13% to 15%, as are the 
other neighbors’. 
 
Gerald Gardner, P.E., was sworn and it was confirmed he did not previously 
testify. He was qualified as an expert witness as an engineer and testified the 
seepage pits are shown on the plans to be about 10 or 15 feet off each property 
line, the rear and side yard.  The addition could not fit on the southerly side of the 
property without variances because lot coverage would be required no matter 
what.  He had no problems with the Township Engineer’s memo and the 
seepage pit can be shifted. 
 
The Township Engineer clarified the provision for overflow is not shown on the 
detail but is noted on the plan and he recommended the seepage pit be shifted to 
the southeasterly direction. 
 
Algenett Elting questioned if firewalls have been addressed. 
 
Mr. Gardner testified he could not answer her question and it would have to be 
addressed by the architect. 
 
The Chairman advised all codes would have to be met as conditions of approval. 

 
Henry Larner, Esq., agreed any construction would be done to code. 

MOTION was made by Thomas Bigger to close the public portion, seconded by 
Daniel Jurkovic, with all in favor.  

Upon questioning by member Giannini, Linda Lutz, Principal Planner, opined that 
the previous testimony given by the architect/planner did not present a hardship 
pursuant to the Municipal Land Use Law. 

Board member, Daniel Jurkovic, also felt there was no hardship shown. The 
property is large and an addition could be placed on the southerly end of the 
home with a reconfiguration of the floor plan.  There is approximately 40 feet of 
open property between the garage and the home on the southerly side of the 
home to accommodate the addition. 

Board member, Joseph Giannini, concurred with Mr. Jurkovic and felt this was a 
variance of convenience.  The addition could fit on the other side of the home 
and there is no hardship. 

Chairman, Robert Brady, agreed with the other Board members and felt he did 
not see proof of a hardship for the variances requested. 

At this point Henry Larner, Esq., was requesting to give his summation and 
modify the plans. 

The Acting Board Attorney advised this was the Board’s time to make a decision 
and modifications to the plan could no longer be discussed. 

MOTION was made by Joseph Giannini to deny the variances requested for the 
Thomases application.  Based on the testimony heard, he did not feel there was 
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a hardship that warranted the variance for the rear yard setback, the building 
coverage, and the side yard setback.  The Principal Planner’s opinion concurred 
she did not feel a hardship was presented, seconded by Daniel Jurkovic. 

A yes vote is a denial. 

On roll call vote: Yes Joseph Giannini, Daniel Jurkovic and Robert  
Brady. 

No Thomas Bigger and Ada Erik 

MOTION was made by Daniel Jurkovic to have the Aikey and Thomases 
resolutions prepared by Linda Lutz, seconded by Joseph Giannini, with all in 
favor. 

KENNETH KUHL     COMPLETE 05-12-05 
 Bulk Variance #0530-0700    DEADLINE 10-09-05 
 Block 12401; Lot 2 
 131 Otterhole Road; R-4 
 
Applicant, Kenneth Kuhl, was sworn and testified he had submitted his plans for 
his addition but did not bring his engineer or any witnesses.  He answered 
questions regarding his sheds and testified one of the sheds had been removed.  
There was clarification that the Board had not been given the latest revised plans 
dated June 24, 2005.  The Board had the plans with a revision date of April 11, 
2005.  Applicant requested to carry his application in order to submit his revised 
plans and have his engineer present to testify.  He requested the application be 
carried to the September 27, 2005 meeting and granted the Board a time 
extension. 

MOTION was made by Anthony DeSenzo to carry the Kuhl application to the 
September 27, 2005 meeting and the applicant granted the Board a 30-day 
extension, seconded by Thomas Bigger, with all in favor. 

Applicant was told to be sure he submitted his revised plans to the Planning 
Department directly and not the Engineering Department. 

Adjournment 
The meeting was adjourned by unanimous vote at 8:48 p.m. 

Respectfully submitted, 

  
  
 

Carol DenHeyer,  
Secretary 
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