
 

TOWNSHIP OF WEST MILFORD  
PLANNING BOARD 

MINUTES        

June 28, 2018 

Regular Meeting 
 

Chairman Andrew Gargano opened the June 28, 2018 Regular Meeting of the West Milford 
Planning Board at 7:06 p.m. with a reading of the Legal Notice followed by the Pledge of 
Allegiance.    

ROLL CALL 

Present: Steven Castronova, Linda Connolly, Christopher Garcia, Chairman Andrew 
Gargano, Warren Gross, Douglas Ott, Geoffrey Syme, Board Attorney 
Thomas Germinario, Board Engineer Paul Ferriero.  

Absent: Mayor Bettina Bieri, Councilman Luciano Signorino, Glenn Wenzel, Michael 
Siesta, Board Planner Jessica Caldwell.  

Chairman Andrew Gargano advised that a quorum was present to hold this regular 
meeting.   
 
PUBLIC PORTION 

With no one present requesting to address the Board, Chairman Andrew Gargano closed 
the public portion on a motion made by Steven Castronova with a second by Douglas 
Ott.          
 
APPLICATIONS 

NEW APPLICATIONS – None. 
 
PENDING APPLICATIONS 

ASHLEY SCATTERGOOD-TOOEY 
Major Soil Fill Permit & Bulk Variance #PB-07-17-02 
Block 1301; Lot 1 
104 Carmel Road; R-2 Zone 

The applicant, Ashley Scattergood Tooey, was sworn in to provide testimony, and 
introduced Douglas McKittrick, P.E., Lic #28248, their engineer for this Major Soil Permit 
application.  Mr. McKittrick advised that he has been a licensed engineer since 1982, in 
private practice since 1986, and has been qualified as an engineer and/or expert witness in 
municipalities in Passaic, Morris, Sussex and Bergen Counties, as well as their superior 
courts, in addition to being a professional planner.  The Board accepted Mr. McKittrick’s 
qualifications, and he proceeded to testify, providing an overview of the subject 
application.  He testified that the applicant appeared before the Board in December 2017, 
but was instructed at that time to obtain a wetlands report prior to returning to the Board 
for a hearing.  He advised that this application was for an “after the fact” major soil fill 
permit for importing approximately 2700 cubic yards of fill on an 18.5 acre farm in Upper 
Greenwood Lake, fronting on Warwick Tpk. and Carmel Road.  Mr. McKittrick testified 
that the applicant imported the soil to level an area to construct an accessory building and 
a staging area for the logging operation.  He advised the Board that he would be addressing 



Planning Board Minutes 
June 28, 2018 Regular Meeting 
Page 2 of 8  

   
the soil mining permit as well as several other issues that have arisen, including the 
neighbor’s fence which was encroaching on the applicant’s property, new construction on 
the applicant’s property, the Environmental Commission’s comments regarding riparian 
buffers, the nature of the fill brought to the property, and the waivers for stormwater 
quality management.  He further advised the Board that this property has an approved 
NJDEP forestry management plan from 2012, which is valid for 10 years.   

Applicants Ashley Scattergood Tooey and Michael Tooey were sworn in by Board Attorney 
Thomas Germinario to provide testimony on this matter.  Ms. Tooey submitted as Exhibit 
A-1, the approved Woodlands Management Plan, dated 06-15-12.  She explained to the 
Board that the original plan from 2002 was superceded by a later plan which includes 
riparian zones, wildlife, environmental impact and invasive species, and provides a more 
comprehensive plan for forest management at the site.  Ms. Tooey testified that under the 
plan, they are required to produce $500 income for the first 5 acres, and $50 for each acre 
beyond that, and to generate an income, they cut and split firewood for sale.  Mr. 
McKittrick advised the Board that they also incorporate horse breeding on the site, which 
is related to the farmland assessment.   

Mr. McKittrick addressed the West Milford Environmental Commission’s memos, dated 
November 6, 2017 and June 26, 2018, particularly their inquiry about the depth of the soil 
on the site.  He referenced Sheet 2 of the soil plan which indicated that there is a maximum 
of 10 feet of fill, with the average fill on the slope at 5 to 6 feet.  Mr. McKittrick noted that 
there are no retaining walls at this location and none is proposed.  With regard to lighting, 
he testified that the only lights proposed are architectural lights, and he did not anticipate 
any light overflow.  The Environmental Commission expressed concern about the original 
source of the soil that was imported and whether there was any contamination. Mr. 
McKittrick advised that the soil, which was mainly rock, was delivered to the site by a local 
excavator (P & W Excavating), with the soil originating from properties that were regraded 
or from foundations being installed.  The soil was taken to a soil screening plant prior to 
being brought to Ms. Tooey’s property.   Introduced into evidence was Exhibit A-2, the 
invoice from P&W Excavating. 

With regard to the stormwater quality waiver, Mr. McKittrick noted that the Township 
ordinance suggests that the applicant is exempt from this requirement.  He commented 
that there was a discrepancy in the old application form which refers to the wrong 
ordinance number.  He referred to §470-74.15, for minimum stormwater management 
requirements for major developments.  Major development is defined as “Any 
development that provides for ultimately disturbing one or more acres of land. 
"Disturbance" for the purpose of this rule is the placement of impervious surface or 
exposure and/or movement of soil or bedrock or clearing, cutting, or removing of 
vegetation.”  The limit of disturbance shown on his plans indicates that the disturbance is 
15,582 feet, well under an acre.  Even with the revised grading plan, Mr. McKittrick felt 
that they would still be well under the one acre minimum, so he proposed that they were 
exempt from the storm water management requirements.    Additionally, Mr. McKittrick 
advised that the soil has been in place for approximately 8 – 9 months, and based on a site 
visit that same day, the area that was disturbed is vegetated and stable and not eroding out.  
If the Board approves this permit and the applicant can grade in about two months, he did 
not feel that stormwater erosion would occur, so they are requesting a waiver on the 
stormwater requirements.  Mr. Germinario inquired what item they were requesting a 
waiver on, and Mr. McKittrick referred to the application form #19, regarding storm water 
quality measures taken as required in Section 17-4.2 of the Land Development Ordinance. 
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He could not locate that ordinance, but assumed that it was superceded by the new 
ordinance number referred to as §470-74.  He proposed that if this was not a major 
development, the applicant would not need to comply with these requirements.  Board 
Engineer Paul Ferriero commented that this wasn’t entirely correct, and although it is not 
major development, there was disturbance that needed to be addressed with a silt fence.  
Mr. McKittrick noted that the applicant has a certified soil erosion plan from HEPSCD and 
soil erosion measures were installed.  The original intention was to bring in more soil to 
extend the slope to a 3:1 slope, but that would require further impact on the woods, so the 
intention is to maintain the existing tow of slope and grade it back to a 2:1-1 slope and pull 
the fill out and regrade it on site and not cart off site.  His calculations indicate that there 
are about 540 yards of soil, and that would create too many trucks traveling through the 
neighborhood.  The regrading on site will be kept to under one acre, and will essentially 
exempt the applicant from the stormwater quality measures, with the fill placed on top of 
the existing graded area.  This will be shown on the revised grading plan, but Mr. 
McKittrick wanted the Board approval on this to avoid multiple revisions of the plan.  Mr. 
Ferriero clarified that the stormwater quality management on this type of project would 
include silt fencing, and Mr. McKittrick responded that the silt fences are in place or will be 
installed with the fence adjusted based on the regraded soil.  Mr. McKittrick noted that 
sometimes stormwater quality included sedimentation basins depending on the size of the 
area, and Mr. Ferriero commented that this would not be appropriate for a project like this.  
If modifications are required on the soil erosion and sediment control plan to 
accommodate the new proposals for regrading, Mr. McKittrick will revise the plan to 
extend the silt fence up.   

With regard to impact to the wetlands buffer, Mr. McKittrick testified that the applicant 
hired a wetlands expert, Wanderer Ecological Associates, to assess and delineate some of 
the wetlands buffer which would have an impact on this project.  They were fortunate that 
the 150’ wetlands buffer just touches a small portion of the disturbed land, and no work 
would be performed in the buffer.  He noted that with the farmland management plan that 
is in place, the applicant was encouraged to go into the transition area to remove hemlock 
trees that are being affected by an invasive insect [wooly adelgid], so the trees have been 
removed in this area.  He also observed that the applicant is permitted to log and install a 
wood road for their forestry management in the wetlands transition area and the riparian 
buffer, but that is not their intent for this project.   

Mr. McKittrick discussed the riparian zone by referencing a map, designated Exhibit A-3, 
prepared by the Forester, indicating the various groups of trees on the applicant’s property.  
Mr. McKittrick referred to the map and the location of the new barn addition and fill, with 
Building A noted as the dwelling and Building B noted as the barn.  He indicated where the 
applicant proposed to construct the new building, and also noted where the new fill was 
installed.  He explained that there were three types of trees on the site, with one Stand 1, 
two Stand 3’s and one Stand 2.  The description for Stand 2 was on Warwick Tpk and it was 
most likely pasture land, Stand 3 in the upper section has a different type of soil with a 
certain type of growth, and the Forester noted that any water that is in the upper section of 
Stand 3 would have a 150 ft. riparian buffer from the water’s edge, as well as in Stand 1.  
Stand 3 on the lower section has soil referred to as Carlisle Muck, and this has a 
watercourse in it that feeds into Wawayanda Swamp, which requires a 300 foot buffer; the 
bottom of the slope is a distance of 257 feet.  Mr. McKittrick testified that he believes this 
application qualifies for a permit by rule based on certain criteria that can be met under 
the flood hazard requirements.  It is more than 25 feet from the bank of the stream, the 
applicant is not placing any fill in the flood hazard area, and does not include the 
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demolition of any trees that are not permitted under her forestry program.  Mr. Mckittrick 
explained to the Board the basics of the permit by rule, noting that under the flood hazard 
area regulations, there are a number of permits that are common and innocuous which do 
not require a formal permit from the NJDEP if certain criteria are met.  The burden is on 
the property owner or developer to make sure that the criteria are met to satisfy the 
NJDEP.  Mr. Ferriero requested that Mr. McKittrick include this permit number on the 
revised plan.  With regard to other waivers requested, they are requesting a waiver for the 
grades on all the streets and lots within 100 feet of the property line since the applicant is 
not removing soil or importing additional soil on the 18+ acre site to minimize the impact 
to the neighboring properties.  They are requesting a waiver on proposed slopes and lateral 
supports since they will be grading the soil out and will not need any retaining walls or soil 
nails, etc.  With regard to a waiver for present and proposed surface water drainage, Mr. 
McKittrick noted that all water that had existed was sheet flow through vegetation, and 
when the project is complete, it will be the same type.  As to a waiver for identification of 
bridges and natural features, he did not see the need for identifying every natural feature 
since the limit of disturbance was very small compared to the overall size of the property, 
and they have identified the wetlands, the transition buffer, and the steep slopes and 
topography in the area of the development.  They have a soil conservation certified plan in 
place which will be revised when they determine the soil grading plan and the disposition 
of the soils on the site.   

Mr. McKittrick referred to the site and soil erosion plan, and indicated how they were 
planning to regrade the site to minimize the cost to the applicant and the impact on the 
neighborhood.  Mr. Germinario clarified that the applicant was not brining any more soil 
to the site.  Chairman Andrew Gargano inquired if there was too much soil at the site, and 
Mr. Ferriero stated that the slope was too steep at 1.5 to 1, and 3 to 1 (33%) is what is 
generally required, but they could do 2 to 1 slope and knock it back to 1.5 to 1.  Mr. 
McKittrick noted that the ordinance permits a 45 degree angle, or 1 on 1, but he feels that it 
is too steep.   A 3 to 1 slope translates to 3 feet over and 1 foot up, but the ordinance allows 
1 to 1 which he feels that would be too steep without using soil nails, netting or injecting gel 
chemicals for stabilization while waiting for vegetation to grow.   Mr. Ferriero observed 
that the 2 to 1 slope would work in this type of area, and Mr. McKittrick confirmed that the 
site would be stabilizable.  He noted that pachysandra and ground vech could be used for 
vegetation, and the applicant has some other ideas for stabilization.  She has farm by-
products that they will use for fertilizer, so trucking in additional top soil would not be 
necessary.  Mr. Ferriero recommended that as a condition of approval, the Township 
Engineering Department should supervise the project, provided that soil conservation 
approves the revised soil plan.  Board member Geoffrey Syme inquired about the 
ordinance referring to slopes, and Mr. McKittrick cites §460-11.c for “soil movement fill 
and movement restrictions” where “grading of slopes shall not exceed 45 degrees.”  With 
regard to millings on the site, Mr. Ferriero observed that new regulations went into effect 
this year that permit millings, so the millings that had been used by the applicant on the 
site can remain.  The note will be removed from the revised plan.                    

Mr. McKittrick raised the issue of the neighboring property owner’s fence encroaching on 
the applicant’s property, and one of the recommendations is for the fence to be removed, 
but the neighbor was not agreeable to this.  He referred to Exhibit A-4, a survey completed 
on June 3, 2005, which does not show the fence on the applicant’s property.  Exhibit A-5, a 
survey dated May 31, 2007, indicates the presence of a fence.  Exhibit A-6 is a photo of a 
tree house that is also encroaching on the applicant’s property.   Mr. McKittrick referred to 
item # 5 in Mr. Ferriero’s report dated June 25, 2018 which is requiring this removal as a 
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condition of approval.  Mr. Ferriero advised that it was not a major concern, although the 
fence and tree house were not supposed to be encroaching and the notes on the plans 
indicated that the structures will be removed.  The issue for the Board, he observed, is 
whether they require it to be removed or was it more of a civil matter.  Lot 6 is not part of 
this application.  Mr. McKittrick noted that the applicant wanted the fence and tree house 
removed, but they were no in the position to remove them without legal ramifications.  He 
acknowledged that the Planning Board was not an enforcement agency, but it was his 
practice to include any encroachments on the plans since they can affect variances.  He will 
remove the note on the plan that states the fence and treehouse to be removed.  Resident 
William Kleinfelder, 33 Belle Avenue (Block 1403; Lot 6), was sworn in to provide 
testimony and addressed the Board regarding the odor from the horses on the applicant’s 
property.  With regard to the fence, he stated that the fence had been installed by a 
previous owner.  Mr. Germinario advised Mr. Kleinfelder that with regard to accessory 
barns for farm animals, the ordinance allows 100 feet from the property line in that zone, 
and they are 113 feet from the property line.  Mr. Kleinfelder inquired why the applicant 
located the barn near his house since they have 18 acres, and Mr. Germinario responded 
that it is the Board’s authority to make sure that the applicant meets the zoning 
requirements, and he advised him to follow up with the Health Dept. with any odor issues 
that he has.  Ms. Tooey advised the Board that she has been working with the Health Dept. 
and County Agriculture Board to keep the odors at a minimum, but the horses have been at 
the site since 2002.  She noted that it was not an issue until two years prior to this when 
trees, shrubs, and grass were removed to accommodate the horses that needed to be 
separated.  Chairman Gargano observed that the odors were not relevant to this 
application, and Mr. Ferriero concurred, advising that odors would be a Health Dept. 
matter.  Ms. Tooey observed that a manure plan was not required with 7 animals or less, 
and has reviewed the matter with the Health Dept.  Manure was not present within 100 
feet of any water body or in a location that would impact the property.  She stated that she 
filed an unofficial plan with the Health Dept., and they were agreeable with what she 
proposed, which included manure composting that is used in gardens and flower beds.  
While she acknowledged that horses have an odor, the horse farm has been there since 
2001-2002.  She currently has 4 horses and 2 goats on the subject property.  Board 
member Steven Castronova requested clarification on the location of the horse and barn in 
relation to the neighboring property, and Ms. Tooey referenced it on the site plan map.  
She noted a turnout area which was fenced in for the horses. 

With regard to the variance requested, Mr. McKittrick testified that the addition to the 
barn was 1610 s.f. which was 110 feet over the maximum allowable square footage in the R-
2 Zone, which includes the 616 s.f recent addition.  A C-2 flexible variance is requested 
because the structure exceeds the minimum setback from the property line for agricultural 
accessory building.  He noted that the applicant built an addition on an existing barn 
instead of another 1500 s.f. building, which would have been permitted in this zone.  This 
current addition resulted in a 0.2% coverage over the entire lot and is a deminimus 
increase.  Mr. McKittrick testified that the major soil permit application and barn addition 
does not harm the intent of the Township Master Plan, and it encourages farming and 
preservation of the land.  Goal 1 of the Master Plan is to preserve the semi-rural, 
environmentally sensitive character of the Township, and objective #3 is to promote 
farmland preservation through appropriate zoning.  They also meet other criteria in the 
protection of critical habitat on the sites, maintaining a forestry plan for a healthy forest, 
and keeping debris from logging operations which the NJDEP encourages a more natural 
habitat and environment for forest animals.  Mr. McKittrick testified that the deminimus 
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application does not violate anything in the Master Plan goals and objectives, and the 
benefits override the negative.  Mr. Germinario inquired why the applicant needed an 
addition to the existing barn, and Ms. Tooey responded that she needed an area to store 
the farm tractor and equipment, as well as a run-in shed for the animals and a separate 
area in the event the animals need to be quarantined or separated.  She noted that the 
horses are located in the main section of the barn.  Mr. McKittrick stated that the property 
is 796,000 s.f.  Mr. Germinario advised the Board that usually on a residential property, 
this matter would be under the jurisdiction of the Board of Adjustment, but the code states 
that any building exceeding 1500 s.f is under the jurisdiction of the Planning Board.     

With no further comments from the applicant, the Board, or the public, Mr. Germinario 
provided a summary on the conditions for the Board which included a new grading plan 
with a 2 to 1 slope, no new fill will be brought to the site, stormwater measures will be in 
place, silt stabilization will be installed, the Township Engineering Dept. will supervise the 
project, and HEPSCD will inspect the site for compliance.  He further noted that the 
millings are permitted and the fence and tree house encroachments notes will be removed 
from the site/soil plan.  Mr. Ferriero added that a new approved soil conservation plan or 
letter of no interest will be required. 

Motion to approve application #PB-07-17-02 for a Major Soil Permit with Bulk Variance 
was made by Steven Castronova, with a second by Warren Gross.   

Roll Call 

Yes:   Steven Castronova, Linda Connolly, Christopher Garcia, Warren Gross, Douglas Ott, 
Chairman Andrew Gargano. 

No: Geoffrey Syme. 
Motion approved.                         
 
MEMORIALIZATIONS – None. 
 
NEW OR ONGOING BUSINESS 

West Milford Board of Adjustment 2016 Annual Report – This matter is pending 
review by the Ordinance Committee. 

Bed & Breakfast and AirBNB Facilities – This matter is pending review by the 
Ordinance Committee. 

Chairman Gargano advised that the BOA Annual Report and the Airbnb issues will be 
reviewed by the Ordinance Committee and the Board’s Planner, Jessica Caldwell, at their 
next meeting on July 26, 2018 beginning at 5:30 pm.  The Secretary will notify the 
Ordinance Committee and Ms. Caldwell of the meeting.       
 
ORDINANCES FOR INTRODUCTION – None. 
 
ORDINANCES REFERRED FROM COUNCIL – None. 
 
BOARD PLANNER’S REPORT – None. 
 
BOARD ATTORNEY’S REPORT – None. 
 
BOARD ENGINEER’S REPORT – None. 
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MISCELLANEOUS  

Invoices 

The Planning Board professionals’ invoices from May 2018 were unanimously approved 
on a motion by Geoffrey Syme with a second by Christopher Garcia. 
 
MINUTES  

The Minutes from the May 24, 2018 regular meeting were unanimously approved by 
the Board members who were present at that meeting on a motion by Warren Gross and a 
second by Geoffrey Syme.  
 
The following correspondence items were reviewed and filed: 

CORRESPONDENCE RECEIVED: 

Highlands Water Protection and Planning Act Correspondence  

1.  None.   

NJ Department of Environmental Protection Correspondence    

1. Notification dated May 18, 2018 regarding an application being submitted by MAP 
Engineering for a General Permit #24 related to the installation/repair of a subsurface 
disposal system in a Freshwater Wetlands Transition Area at 63 Greendale Drive, Block 
16801; Lot 7. 

2. Notification dated May 21, 2018 regarding an application being submitted by MAP 
Engineering for a General Permit #24 related to the installation/repair of a subsurface 
disposal system in a Freshwater Wetlands Transition Area at 63 Marshall Hill Road, Block 
6303; Lot 9. 

3. NJDEP notification of a hazardous substance discharge, dated May 23, 2018, received 
for Emil’s Auto Shop, 2 Lakeside Rd., Block 3509; Lot 16 regarding the removal of a 550 
gal UST, with clean up pending. 

4. NJDEP notification of a hazardous substance discharge, dated May 26, 2018, received 
for 10 Pilot Ave., Block 7508; Lot 20 regarding the removal of a 550 gal UST, with clean up 
pending.  

5. NJDEP Division of Dam Safety correspondence, dated May 16, 2018, regarding the 
Henio Pond Dam, NJ Dam File # 22-18, advising that the request for a time extension is 
approved for the commencement of work under Permit #1469 for modifications to the 
dam, with the expiration date extended from July 9, 2016 to July 9, 2019.  No 
modifications to the approved plans can be made unless receiving prior approval for the 
rehabilitation project that is scheduled to begin in the Fall of 2018.  

6. NJDEP correspondence regarding the Dam Safety Inspection Report for Lake Arcadia 
Dams Nos. 1 & 2 – NJ Dam File No. 22-45 & 22-46, dated June 11, 2018, advising that 
Dams 1 & 2 are assigned POOR condition status since neither structure can safely pass the 
spillway design storm event.  In addition, the Division of Dam Safety and Flood Control is 
requiring the spillway capacity/stability analyses to be addressed, the text portions of the 
EAP and O & M must be updated and submitted by 08-31-18, and a permit application for 
repairs/replacement of the low-level outlet Dam #1 will be required by 08-31-18.  

7. Notification from the NJDEP, dated June 1, 2018, regarding the Draft NJ Pollutant 
Discharge Elimination System Permit for Bubbling Springs Park, 1468 Macopin Rd, Block  
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9001; Lot 13, with  complete copy of the permit viewed on the NJDEP’s website at 
www.state.nj.us/dep/dwg/t1. 

8. Notification from the NJDEP, dated June 1, 2018, regarding the Draft NJ Pollutant 
Discharge Elimination System Permit for Township of West Milford, 1480 Union Valley 
Rd.,  Block  7903; Lot 14, with  complete copy of the permit viewed on the NJDEP’s website 
at www.state.nj.us/dep/dwg/t1. 

Miscellaneous  

1.  HEPSCD correspondence, dated May 14, 2018, regarding the Henion Pond Dam 
Rehabilitation, 256 Macopin Road, Block 12501; Lot 41.01, advising that the soil erosion 
and sediment control plan is recertified for 3.5 years, or until November 11, 2021. 

2.  Notification from the Kinnelon Planning Board, dated May 23, 2018, advising of a 
public hearing on June 7, 2018 at 7:30 pm for the Adoption of an Amendment of the 
Housing Element and Fair Share Plan of the Master Plan. 
 
ADJOURNMENT 

Prior to adjourning, the Board concurred that the next regular meeting would be held on 
July 26, 2018, at which time the Scattergood-Tooey resolution would be on the agenda for 
memorialization. 

Chairman Gargano advised the Board members that they are required to watch the 
stormwater video as part of the requirements for the Township’s Stormwater Management 
Plan.  Warren Gross and Chairman Gargano have both completed the video presentation.  
Board members were requested to contact the Board Secretary when they have completed 
the on-line stormwater training video.   

Board member Geoffrey Syme inquired about the 45% slope issue that was raised during 
the testimony on the Scattergood-Tooey hearing, and suggested that this may be 
something that the Ordinance Committee may need to look into.  Mr. Ferriero clarified the 
slope requirements advised that he would provide the information for the Board.      
 
With no other matters to be brought before the Planning Board, Chairman Andrew 
Gargano adjourned the regular meeting of June 28, 2018 at 8:25 p.m. on a motion 
made by Steven Castronova with a second by Christopher Garcia.   
 
Approved:  July 26, 2018        
             
            Respectfully submitted by, 
    
   
        Tonya E. Cubby, Secretary 


